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Infroduction

The Alberta Water Council has committed to ensuring that comprehensive and integrated
policies are in place at the provincial and municipal levels of government to support effective
water management systems in Alberta. One of the Council’'s responsibilities is to align policy,
legislation and resources in order to implement the Water for Life Strategy.!

The Council established a Policy Issues and Gaps Project Team which initiated this project to

prepare an initial list of policy issues and gaps related to implementation of the Water for Life
Strategy. The people involved in this project are listed in Appendix A. The scope of work and
the approach used are described in Appendix B.

It was recognized from the outset that this document could not cover all issues given the time
and resources available. In reading this document, you may find other issues, information, or
options that you feel should be added. You may also want to express your views on how to deal
with the issues. If so, let the Project Team know by e-mailing them at Andy.Ridge@gov.ab.ca.

In particular think about the options you want considered. The Water for Life Strategy is
designed to deal with today’s concerns, problems such as increased competition for water, an
uncertain future water supply, greater pressure on aquatic environments, and rising demand by
the public to be involved in the decision-making process.

To deal with these concerns, the Strategy setfs out a series of ambitious outcomes:

Safe, Secure Drinking Water Supply

e Alberta has a comprehensive strategy to protect Albertans’ drinking water

o Albertans have full and complete knowledge of drinking water issues

¢ Albertans have real-time access to information about drinking water quality in their
community

o Alberta’s drinking water infrastructure meets emerging standards and is managed for
long-term sustainability

e Albertans have the knowledge, tools, and motivation to implement actions that will
maintain or improve the province’s water resources

Healthy Aquatic Ecosystems

e Efforts to protect aquatic ecosystems in critical areas are underway

¢ Water management objectives and priorities for sustaining aquatic ecosystems are
established through watershed plans

¢ Wateris managed and allocated to sustain aquatic ecosystems and ensure their
contribution to Alberta’s natural capital and quality of life is maintained

e Albertans have the knowledge and tools to implement actions to maintain or
improve Alberta’s water resources

¢ Communities are demonstrating leadership in watershed management

Reliable, Quality Water Supplies for a Sustainable Economy
e A broad range of water management tools and techniques are implemented
e Albertans understand the value of water to the economy and quality of life

1 Government of Alberta, Water for Life: Alberta’s Strategy for Sustainability, 2003
(http://www.waterforlife.gov.ab.ca/docs/strategyNov03.pdf)
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¢ Water management objectives and priorities to support sustainable economic
development are established through watershed plans

o All sectors are demonstrating best management practices and improving efficiency
and productivity associated with water use

¢ Wateris managed and allocated to support sustainable economic development
and the strategic priorities of the province

¢ The overall efficiency and productivity of water use in Alberta has improved by 30%
from 2005 levels by 2015 (firm targets to be determined by the Provincial Water
Advisory Council)

e Albertans have the knowledge, tools and motivation to implement actions that will
maintain or improve the province's water resources

However, the policy instruments used in water management (the policies, laws, programs, etc.),
are based on a history that stretches back over a hundred years. To achieve the outcomes in
the Strategy, some policy insfruments may need to change and Albertans may need to find
new ways to use the other ones.

This report begins with the list of issues and gaps. The list will allow you to find issues of interest.
You can explore an issue that interests you by following the links to a brief description of existing
policy instruments and their advantages and disadvantages.

In consultation with the Project Team, the descriptions of issues were organized into seven
sections:

Protection of Existing and Future Users and Uses
Linkages Between Water, Air, and Land Use Decisions
Compliance

Long-Term Water Supply

Lower Impact Development

Watershed Planning

Issues Related to the Water for Life Strategy

The first six sections are based on focusing questions that were used to guide the project work,
while the last section deals with specific aspects of interpreting the outcomes from the Strategy.

A Glossary is provided at the end of the report to help with terms that may not be familiar.

2 File: WPSII Inifial Issues & Gaps.doc
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Initial List of Issues and Gaps

This list of issues and potential gaps will be used by the Alberta Water Council to set priorities and
make recommendations on implementation of the Alberta Government’s Water for Life
Strategy.

In reviewing a draft of this list, the dominant comment that people made was that the list is
overwhelming. There are many issues to consider in deciding if current policy instruments are
adequate to implement the Water for Life Strategy. The Alberta Water Council recognizes this
challenge and will be using this list fo identify priority areas to receive more focused attention in
the future.

The Council considers this list as what it is, an initial list. It recognizes that the list, the description
of issues, and the options are a beginning and not definitive. They will seek information and
advice to strengthen and make more complete the foundation provided here.

The order in which issues are listed in this document does not reflect any judgement about the
priority or importance of issues. All issues are of equal importance at this point whether they are
listed at the beginning, middle, or end of the list. If there are issues that you feel are more
important than others, please let the Council’'s Project Team know by e-mailing them at
Andy.Ridge@gov.ab.ca.

The second most common observation of people reviewing the draft list was that the grouping
of issues could have been improved. In particular, they felt that there are better ways to
organize the issues and that more attention could have been paid to the overlaps and linkages
among issues.

These concerns reflect the complexity of water management. However, issues needed to be
tied to the outcomes in the Water for Life Strategy to ensure the Council’s task of providing
advice on implementing the Strategy remained front and center. To address overlaps and
linkages, the Council will be identifying the connections among issues when it sets priorities. In
the meantime, an index has been provided in this report to help identify linkages among issues.

To aid in navigating through this report, links have been provided in the document to help you
move from the list of issues to the description of an issue and back again. The links are shown in
blue. Activate the link by clicking the left buftton on your mouse. If you are using a printed copy
of this report, page numbers have been included next to the links to help in moving back and
forth between the list and the descriptions.

Potential policy gaps are indicated with ared tfriangle (A). A potential gap was defined as a
possibility that policy instruments, procedures, or knowledge might be missing that would
significantly affect implementation of the Water for Life Strategy.

The potential options included in this report are designed to give the Project Team and the
Council a starting point if they feel alternatives to current policy instruments should be explored.
The options were gathered from a variety of sources, including the comments received on the
draft list. The options are by no means complete or detailed.
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Issues Common to All OQutcomes

Issues

Public Notice of Applications
for Approvals and Licences

(page 24)

Role of the Directly Affected
(page 30)

Promoting Integration of
Water, Air, and Land
Management

(page 39)

Joint Management of Surface

Factual Justification for
Integration of Water, Air, and

Contribution of the Monitoring

and Ground Water Land and Compliance System
(page 41) (page 44) (page 52)
Inclusive, Comprehensive,
Capability and Capacity to . and Forward-Thinking Water
I Funding
Ensure Compliance Management
(page 58)
(page 56) (page 62)

The Same Issues Keep Coming
Up
(page 63)

Ownership of the Water for Life
Strategy

(page 65)

Evaluation of Water
Management Programs

(page 81)

Empowerment of
Municipalities
(page 83)

Development Patterns and
Choices Among Solutions

(page 85)

Risk Management
(page 86)

What is an Activity?
(page 90)

Responsibility, Authority, and
Support
(page 114)

4 Click on the blue text to read a description of the issue.
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Safe, Secure Drinking Water Supply

Issue Common to All Drinking Water Outcomes

Healthy Aquatic Ecosystems
vs. Water Treatment
Technology

(page 117)

Outcome: Alberta has a comprehensive strategy to
protect Albertans’ drinking water

Issues

Integration of Water, Air, and
Land Under the Canadian
Environmental Quality
Guidelines

(page 38)

Integration of Laws and Other
Policy Instruments

(page 37)

Pollution Minimization and
Source Water Protection
(page 38)

Guidelines or Standards for
Raw Water

(page 53)

Breadth and Realism of
Ovutcome

(page 118)

Ovutcome:

Albertans have full and complete
knowledge of drinking water issues

Issues

Guidelines for Canadian
Drinking Water Quality

(page 14)

Application of the Guidelines
for Community Water Supplies

(page 15)

Minimum Requirement for
Water and Wastewater
Treatment

(page 16)

Knowledge, Tools, and
Motivation for the
Unreasonable and Uninformed

(page 54)

Effectiveness of the Outcome
(page 118)
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Safe, Secure Drinking Water Supply (continued)

Outcome: Albertans have real-time access to
information about drinking water quality in their
community
Issue

Need for Real-Time Access
(page 119)

Ovutcome:

Alberta’s drinking water infrastructure

meets emerging standards and is managed for long-

term sustainability

Issues

Identifying Emerging

Perspectives, Strategies, and
Priorities for Long-Term Water

Outcome’s Applicability to
Watersheds and Other

Standards Infrastructure
66 Supply 120
(page 66) (page 67) (page 120)
Ovutcome: Albertans have the knowledge, tools and

motivation to implement actions that will maintain or
improve the province’s water resources

Issues

Integration of Knowledge on
Water, Air, and Land Issues
(page 48)

Proactive Monitoring and
Compliance

(page 59)

Knowledge and Tools to Lower
the Impact of Development
(page 82)

6 Click on the blue text to read a description of the issue.
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Healthy Aguatic Ecosystems

Issues Common to All Aquatic Ecosystem Outcomes

Definition of Aquatic

Broad Range of Tools and
Techniques to Protect Aquatic

Ecosystem Ecosystems
(page 120) (page 121)
Outcome: Efforts to protect aquatic ecosystems in

critical areas are underway

Issues

Application of the Strategy for
the Protection of the Aquatic

Emphasis on Protection of
Aquatic Ecosystems in Critical

. Areas
Environment 122
(page 105) (page )
Ovutcome: Water management objectives and

priorities for sustaining aquatic ecosystems are
established through watershed plans

Issues

Integrating Water, Air, and
Land Issues in a Watershed
Approach

(page 34)

Criteria for Setting Priorities in
the Framework for Water
Management Planning

(page 47)

Contribution of Watershed
Plans to Lowering Impacts
(page 88)

Is Watershed Planning
Necessary?
(page 106)

The Step-By-Step, Long-
Timeframe Approach for the
Water for Life Strategy
(page 108)

Constiraints and Flexibility for
Water Management Planning
(page 108)

The Watershed Approach
(page 123)
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Healthy Aquatic Ecosystems (continued)

Ovutcome:

Water is managed and allocated to sustain

aquatic ecosystems and ensure their contribution to
Alberta’s natural capital and quality of life is

maintained

Issues

First Nation Water Rights
(page 17)

Time-Limited Approvals
(page 19)

Legal Requirements for
Licence and Transfer Decisions

(page 19)

Alternatives to Water
Conservation Objectives

(page 25)

Managing Aquatic
Ecosystems for Their Own Sake
(page 27)

Decisions on Proposed
Transfers of Licensed
Allocations

(page 28)

Cancellation Procedures
(page 29)

Defining Instream Needs
(page 42)

Determining the Bed and
Shores of a Water Body

(page 42)

Managing Watersheds to the
Same Standard
(page 44)

Responsibility for the Full Life
Cycle of Each Natural
Resource Project/Activity

(page 51)

Meaning of Sustainability
(page 67)

Measuring Sustainability
(page 70)

Responsibility for Achieving
Sustainability

(page 71)

Adaptive Management
(page 72)

Legal Requirements in Plans
(page 75)

First-in-Time, First-in-Right
Principle
(page 77)

Bans on Export of Water, Inter-
Basin Transfer, and New
Licence Applications in the
Bow and Oldman River Basins

(page 79)

Investment in Infrastructure,
Administrative, and Cost-
Sharing Programs
(page 80)

Impacts on Environmental and
Aquatic Health
(page 88)

Codes of Practice
(page 89)

Natural Capital
(page 123)

8  Click on the blue text to read a description of the issue.
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Healthy Aquatic Ecosystems (continued)

Outcome: Albertans have the knowledge and tools to
implement actions that will maintain or improve
Alberta’s water resources

Issues

Self-Interest in Protecting
Aquatic Ecosystems
(page 125)

Motivation to Protect Aquatic
Ecosystems
(page 124)

Ovutcome: Communities are demonstrating leadership
in watershed management

Issues

Authority for Public

Consultation and Approval Leadership Provided by
Watershed Management Plans and Adoption of Water Elected Officials and
(page 112) Management Plans Administrators
(page 113) (page 125)

Roles Communities Play in
Management
(page 126)
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Reliable, Quality Water Supplies for a Sustainable Economy

Issues Common to All Sustainable Economy Outcomes

Quality of Water Supplies to be
Achieved
(page 126)

Role of Communities in
Providing Leadership and
Management
(page 127)

Outcome: A broad range of water management tools
and techniques are implemented

Issues

The Term Water Management
(page 127)

Implementation of Tools and
Techniques
(page 127)

Outcome: Albertans understand the value of water to

the economy and quality of life

Issues

Economic Instruments and
Affordability of Water

(page 91)

10 Click on the blue text to read a description of the issue.
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Reliable, Quality Water Supplies for a Sustainable Economy

Ovutcome:

(continued)

Water management objectives and
priorities to support sustainable economic development
are established through watershed plans

Issues

Integrating Water, Air, and
Land Issues in a Watershed
Approach

(page 34)

Criteria for Setting Priorities in
the Framework for Water
Management Planning

(page 47)

Contribution of Watershed
Plans to Lowering Impacts
(page 88)

Is Watershed Planning

The Step-By-Step, Long-
Timeframe Approach for the

Constraints and Flexibility for

Necessary? Water for Life Strategy Water Management Planning
(page 106) (page 108) (page 108)
The Watershed Approach
(page 123)
Outcome: All sectors are demonstrating best

management practices and improving efficiency and
productivity associated with water use

Issues

Other Areas for Best
Management Practices
(page 128)

Making the Best Good
(page 128)
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Reliable, Quality Water Supplies for a Sustainable Economy

Ovutcome:

(continued)

Water is managed and allocated to
support sustainable economic development and the
strategic priorities of the province

Issues

First Nation Water Rights
(page 17)

Time-Limited Approvals
(page 19)

Legal Requirements for
Licence and Transfer Decisions

(page 19)

Alternatives to Water
Conservation Objectives

(page 25)

Managing Aquatic
Ecosystems for Their Own Sake
(page 27)

Decisions on Proposed
Transfers of Licensed
Allocations

(page 28)

Cancellation Procedures
(page 29)

Defining Instream Needs
(page 42)

Determining the Bed and
Shores of a Water Body

(page 42)

Managing Watersheds to the
Same Standard
(page 44)

Responsibility for the Full Life
Cycle of Each Natural
Resource Project/Activity

(page 51)

Meaning of Sustainability
(page 67)

Measuring Sustainability
(page 70)

Responsibility for Achieving
Sustainability

(page 71)

Adaptive Management
(page 72)

Legal Requirements in Plans
(page 75)

First-in-Time, First-in-Right
Principle
(page 77)

Bans on Export of Water, Inter-
Basin Transfer, and New
Licence Applications in the
Bow and Oldman River Basins

(page 79)

Investment in Infrastructure,
Administrative, and Cost-
Sharing Programs

(page 80)

Impacts on Environmental and
Aquatic Health

(page 88)

Codes of Practice
(page 89)

Natural Capital
(page 123)

12 Click on the blue text to read a description of the issue.
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Reliable, Quality Water Supplies for a Sustainable Economy
(continued)

Outcome: The overall efficiency and productivity of
water use in Alberta has improved by 30% from 2005
levels by 2015 (firm targets to be determined by the

Provincial Water Advisory Council)

Issues

The Alberta Water Council’s
Role

(page 129)

Market Mechanisms
(page 130)

Ovutcome: Albertans have the knowledge, tools and
motivation to implement actions that will maintain or
improve the province’'s water resources

Issues
Authority for Public
- . . Consultation and Approval
Ability to Deal With Changes in Watershed Management Plans and Adoption of Water
Long-Term Water Supply
80) (page 112) Management Plans
(page (page 113)
Leadership Provided by
Elected Officials and Roles Communities Play in
Administrators Management
(page 125) (page 126)

December 15, 2006 Click on the blue text to read a description of the issue.
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Description of Issues

This section summarizes advantages, disadvantages, and options related to water management
issues in Alberta.

Since the intent is fo create an inifial list of policy issues and gaps, it is inevitable that not alll
topics and issues have been covered. Instead, criteria and priorities were jointly established with
the Project Team to guide the work. See Appendix B for more information on the criteria and
priorities.

1.0 Selected Topics

1.1 Protection of Existing and Future Users and Uses

FOCUSING QUESTION
How are existing and future water users and uses?
protected with existing policy instrumentse

1.1.1 Outcome: Alberta has a comprehensive strategy to protect
Albertans’ drinking water

1.1.1.1 Guidelines for Canadian Drinking Water Quality

Should drinking water guidelines be based on science or a combination of
science and other practical concerns?

Are the guidelines for Community Water Supplies protective enoughe A

Discussion: The guidelines for Community Water Supplies® are developed
using risk analysis that combines science with financial, social, and
technological considerations.4 This makes the guidelines practical
to implement and allows the development of a comprehensive
strategy that incorporates the values of Albertans.

However, the process of negofiation in setting drinking water
guidelines creates safety criteria that may be compromised by
feasibility, priorities, and other values. The guidelines are not a

2 The term "uses” for this project, is considered synonymous with “needs” and “purposes” of both people and the
environment.

3 Canadian Council of Ministers of the Environment, Canadian Environmental Quality Guidelines, 2006
(http://www.ccme.ca/publications/ceqg rcge.html), Chapter 2

4 The Honourable Dennis R. O'Connor, Report of the Walkerton Inquiry, Part Two: A Strategy for Safe Drinking Water,
Queen’s Printer for Ontario, 2002, Chapter 5
(http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/walkerton/part2/Chapter 5.pdf), pp. 151-156 and
Federal-Provincial Subcommittee on Drinking Water, Canadian Drinking Water Guidelines Development Process, 1999
(http://www.iigr.ca/pdf/documents/1057 Canadian Drinking Water.pdf)

14 A = potential gap File: WPSII Initial Issues & Gaps.doc
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scientific "gold standard” and a comprehensive strategy based
on them may increase risk to consumers of water.

Often people assume that ground water is cleaner than surface
water and needs little if any freatment to make it potable. Policy
insfruments may need extra care in their development and
application to ensure that ground water is protected from
contamination and that ground water users are aware of the risks.

Potential options:

Continue the current practice of using scientific, financial, social, and
technological considerations in developing drinking water guidelines.
Review current practice to determine how well it protects consumers of
drinking water.

Determine if policy instruments require a different approach in terms of
dealing with ground water quality.

Apply financial, social, and technological considerations only if there is
scientific proof that they protect consumers of drinking water.

Use only scientific information about drinking water quality in developing
the guidelines.

Return to List of Issues (page 5)

1.1.1.2 Application of the Guidelines for Community Water Supplies

Should the guidelines for Community Water Supplies be applied consistently
across Albertae A

Should the guidelines for Community Water Supplies become standards?

Discussion: The guidelines for Community Water Supplies are not standards

because they must be able to be adapted to suit the
circumstances of particular provinces, territories, and localities.
They allow a drinking water strategy to be comprehensive enough
to take intfo account financial, technological, and other limitations
within a community.

Using guidelines instead of standards may reduce compliance
capability, create confusion for service providers and the public,
and lead to unsatisfactory health outcomes in areas with lower
freatment ability. As a result, a comprehensive strategy based on
them may not provide the same level of protection for consumers
in all parts of Alberta.

Potential options:

Keep the guidelines as guidelines.

Continue to apply the guidelines depending on the circumstances of
particular localities.

Review the guidelines and their application to determine how well they
protect consumers of drinking water.

December 15, 2006
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e Keep the guidelines as guidelines and apply them according to
circumstances only if there is scientific proof that doing so protects
consumers of drinking water.

o Apply the guidelines consistently regardless of circumstances.

e Make the guidelines into standards.

Return to List of Issues (page 5)

1.1.1.3 Minimum Requirement for Water and Wastewater Treatment

Should there be a legislated minimum requirement for water and wastewater
treatment for all communities? A

Discussion: The Rural Development Strategy includes the principle that “All
Albertans should have access to a minimum level of essential
services.”s A comprehensive strategy for drinking water will need
to address this issue for water treatment facilities. It will also need
to consider a minimum level for wastewater facilities since the
quality of water discharged from those facilities can affect the
ability to treat water in downstream locations.

As outlined in the Rural Development Strategy, a minimum level for
water and wastewater tfreatment would require increased
funding, a long-term capital development fund, support to
expand fraining, and increased festing. This would be expensive.
A key issue would be who pays.

A minimum level for water and wastewater freatment might not
be compatible with conserving water and encouraging more
efficient settlement patterns — if those are desired outcomes —
since a minimum requirement could result in increased water use,
less careful water use, and elimination of constraints that
discourage more dispersed development.

A legislated minimum requirement could also apply to the location
and use of septic systems and their interaction with wells used for
drinking water. If so, this could result in communities with septic
field problems moving to communal or municipal water and/or
wastewater systems.

Potential options:

e Do noft legislate a minimum requirement for water and wastewater
treatment.

e Legislate a minimum standard and fund its implementation through the
provincial government.

e Legislate a minimum standard and fund its implementation through local
and regional governments or agencies.

e Legislate a minimum standard and fund its implementation through user
fees.

5 Alberta Government, A Place to Grow: Alberta’s Rural Development Strategy, 2005
(http://www.rural.gov.ab.ca/strategy/grow-feb2005.pdf)

16 A = potential gap File: WPSII Initial Issues & Gaps.doc
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1.1.2 Outcome:

Outcome:

Return to List of Issues (page 5)

Water is managed and allocated to sustain aquatic
ecosystems and ensure their contribution to Alberta’s
natural capital and quality of life is maintained

Water is managed and allocated to support sustainable
economic development and the strategic priorities of
the province

1.1.2.1 First Nation Water Rights

What are the water rights of First Nations in Albertae A

Discussion:

The water rights of First Nations in the prairie region of Canada are
not clearly defined. Like many other aspects of laws governing
First Nations, the issue is complex and has not, in the view of most
First Nations, been resolved in a definitive manner.¢

The issues surrounding First Nation water rights are:

o The effect of treaties: The treaties signed with First Nations
in the prairie region of Canada usually did not deal directly
with water. First Nations may have signed over the water
rights they had or those water rights may have been
protected by treaty or left out of the treaty altogether. The
key unknowns are the potential for water rights related to
habitat for fish and wildlife, the development of reserve
land, and control or ownership of water based on pre-
colonial (aboriginal) rights.

e Water rights prior to government control of water:  The
North-West Irrigation Act is the legislation that, in 1894,
infroduced the allocation system that today, in modified
forms, governs water use on the Canadian prairies. In 1895
(retroactive to 1894), an amendment to the Act also laid
the claim for government ownership of water.

The North-West Irrigation Act contained exemptions for
certain types of water rights that existed prior to the Act
coming info force. These pre-existing rights might include
an exclusive right or privilege based on a land grant or a
right based on length of use. It would have to be proven
that a right existed prior to the legislation and has not been
forfeited.

¢ The Winters doctrine: In the western United States, native
tribes have aright to water, established through a 1908

6 For a brief discussion of First Nations rights, see Introduction to Aboriginal Law in Canada, Treaty 8 First Nations of
Alberta (http://www.treaty8.ca/upload/documents/T8 info Legal Introduction.pdf)
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court decision,” to ensure that their reservations can
support them as "a pastoral and civilized people.” This is
not a right that was written into treaties, but instead an
interpretation of what was required for native people to
abandon a nomadic existence and settle on reservations
in areas with limited precipitation. Canadian courts and
governments have not adopted this precedent.

The federal role: There are lands in the Prairie
Provinces that are administered by the federal
government. These federal lands include national parks,
military reserves, and First Nation reserves. It is not known to
what extent the federal government can and would use its
authority in the area of First Nation water rights. The extent
to which provincial law applies to lands administered by
the federal government is a matter of debate.

The lands for First Nation reserves are held in frust by the
federal government for the use of First Nation bands. These
lands border on or contain rivers, lakes, and other water
bodies. It is a matter of debate as to whether the land
held in frust by the federal government includes the bed
and shores of these water bodies — particularly rivers
flowing through a reserve — and whether the federal
government has the authority to grant water licences or in
other ways manage the water.

The Government of Alberta’s position on First Nation water rights
has been summarized as follows:8

Aboriginal water rights and ownership of river beds are
subjects of continuing review and consideration from a
legal and constitutional point of view. These issues, in
various forms, are before the courts in Alberta and other
parts of Canada. The position of the Crown in right of
Alberta is that such alleged water rights and alleged rights
to river beds, if they ever existed, were extinguished by
competent legislation of, and executive action by, the
Crown in right of Canada.

The Crown in Right of Alberta further takes the position that
by the provisions of the Constitution Act, 1930 and the
Alberta Natural Resources Amendment Act, 1938, the
water rights and rights to river beds passed to Alberta
along with the constitutional jurisdiction over such rights.
Such rights are now subject to the provisions of the [Alberta
Water Act], and the Alberta Public Lands Act.

7 Henry Winters, et. al. v. United States of America 207 U.S. 564 (1908)
8 Alberta Environment, Aboriginal Water Issues, Background Paper, Volume 3, Challenges for the Future, 1991, p. 1
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Potential options:
e Continue current practice of consultation, negotiation, litigation, and
granting of provincial water licences to First Nation bands.
¢ Evaluate the different positions and make recommendations.
e Establish ajoint federal-provincial-First Nations task force to resolve the
issue.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.1.2.2 Time-Limited Approvals

Are time-limited approvals the best way to protect current and future users and
usese A

Discussion: Time-limited approvals for wastewater disposal systems allow
regular review and, where required, upgrading of infrastructure,
operations, and maintenance to maintain or improve protection
of human health and aquatic ecosystems. Time-limited approvals
more equitably share the cost of increased demand to use
aquatic ecosystems for wastewater disposal and the cost of higher
regulatory standards. Time-limited approvals are compatible with
three of the four components of a systems approach: define
conditions, evaluate performance, and adapt.

Time-limited approvals do not provide certainty and preferential
tfreatment for older approvals for which substantial investments
have already been made. The time delays and government-led
regulation that are inherent in time-limited approvals may
discourage more responsive, more innovative, and market-based
approaches to protecting human health and the aquatic
environment. The legislation does not set performance measures
for wastewater approvals, the fourth component of a systems
approach.

Potential options:
e Confinue current practice.
¢ Review fime-limited approvals fo determine how they protect current and
future users and uses.
e Implement a “first-in-time, first-in-right” approach for allocating and
managing priorities for wastewater disposal.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.1.2.3 Legal Requirements for Licence and Transfer Decisions

Should the Director have additional legal requirements to meet in making licence
and fransfer decisions to ensure that current and future users and uses are
protectede A

December 15, 2006 A = potential gap 19



Westhoff Engineering
Resources Lid.

Wendy Aupers & Associates Waxwing Synthesis
and Resolution Inc.

In exercising discretion (e.g., to resolve conflicts or protect current and future
users and uses), should the Director be accountable to the local Watershed
Planning and Advisory Council (WPAC)2 A

Should WPAC recommendations be binding on the Directore A

Discussion:

Alberta Environment’s policy is that “Directors must make decisions
on an unfettered basis, using information available to them. In
other words, direct instructions cannot be given, but
recommendations can be made.” However, Alberta Environment
is willing fo incorporate a diversion plan into a licence to make the
plan legally binding.?

In making licensing and transfer decisions, the Director has
extensive discretion in terms of the issues considered and the ways
in which water licences are crafted. This discretion allows flexibility
for the Director to deal with the uncertainties and complexities of
each individual application.

Unlike in western U.S. states, there are no legal requirements for
protecting existing water users and aquatic environments when a
water licence is issued and only minimal requirements for
approving fransfers.10

Constrained by fime, money, and the lack of direction that comes
with discretion, decision-makers generally only do what is required.
Applicants for licences and transfers expect decision-makers to do
nothing more.

As in the business world, requirements create the incentive for
decision-makers to be more efficient in getting the job done and
to ensure that decisions are in the public interest.

Except for approval of allocation transfers, the legislation does not
identify how the four components of a systems approach will be
implemented or achieved. (The four components are: define
conditions, set targets, evaluate performance, and adapt.)
Discretion also opens the door for arbitrary decisions and lack of
clarity for municipalities and industry.

The discretion allowed the Director is based on the assumption
that decisions on approvals, licences, and other aspects of
environmental regulation are technical matters. However, these
decisions are inherently “moral or social, not scientific judgments”

? Alberta Environment Response to the Recommendations of the Highwood Public Advisory Committee for the
Highwood Diversion Plan, 2006, pp. 2 & 10. These policy statements were in response to Public Advisory Committee,
Highwood Water Management Plan, Phase 1, Final Report: Volume 1 - Report and Recommendations for Highwood
Diversion Plan, 2006. The response included acceptance of the recommendation to give the Highwood Diversion Plan
legal status by incorporating it as an operation plan into licences for the Women's Coulee and Little Bow Diversion
licences (Report and Recommendations, p. xviii).

10 Bob Morrison, “What Really Matters — Part 2: Long-Term, Short-Term, and Changed Water Rights,” Moving Beyond Now,

v. 1, no. 2 (May, 2003), pp. 1-11
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about, for example, health risks of pollutants and the relative value
of water vs. the additional oil that it can be used to extract.!

The wide discretion allowed the Director does not provide much
latitude for turning down licence applications for water uses that
are not beneficial - however “beneficial” is defined. The Water
Act does allow the Minister, if a diversion of water or transfer is not
in the "public interest,” to direct that an application not be
accepted or that no licence be issued or transfer approved.’2 The
Director does not have similar authority. It is still frue, as was noted
about the old Water Resources Act, that “if water is available, it is
difficult for officials to justify the denial of an application unless the
proposed use is clearly contrary to some specific policy.” 13

In the case of oilfield injection, additional legal requirements have
been created for the Director to meet in making decisions on
licence and transfer applications.

Although the Advisory Committee on Water Use Practice and
Policy was unable to determine how much water should be
allowed to be withdrawn for oilfield injection, it did make
recommendations designed “to achieve significant water
conservation gains in a manner that is fair (i.e. respects the rights
of water licence holders) without creating unacceptable
economic impacts that could affect Aloertans.” Its
recommendations for a ten-year plan included: 4

o that Alberta Environment “create a single policy document
addressing water allocation for underground injection”
and “identify specific (and stringent) requirements and
environmental and economic criteria, which should be
incorporated info a new regulatory process (‘decision
tree’)”

e as part of the provincial Water Conservation Plan, “specific
targets for reduction or elimination of injection of non-saline
water”15

e water management plans “to determine priority locations
within watersheds where every reasonable effort should be
made to minimize or eliminate underground injection of
non-saline water” and “identify specific requirements
about alternative sources and other issues related to
underground injection, which should be considered by
Alberta Environment approvals managers”

1" Michael M. Wenig, “The Democracy Deficit in Canadian Environmental Policy Making,” LawNow, August/September,
2004 (http://www.ucalgary.ca/~cirl/pdf/2004dAugSepWenig.pdf)

12 Water Act, RSA 2000, c. W-3 (http://www.gp.gov.ab.ca/documents/Acts/W03.cfm2frm isbn=0779727428), s. 34. The

“public inferest” is not defined.

13 David R. Percy, Framework for Water Rights Legislation in Canada, Canadian Institute of Resources Law, 1988, p. 14
14 Advisory Committee on Water Use Practice and Policy, Final Report, 2004
(http://www.waterforlife.gov.ab.ca/docs/Final Recommend Online.pdf), pp. 18-20

15 This has been misinterpreted as a “target ... to eliminate” oilfield injection as a use of water. (Beverly Yee, Alberta's
Strategy for Sustainability, 2005, video (http://www.iisd.org/natres/water/pwps presentations.asp),19:24)
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e Approval processes “co-ordinated and synchronized”
between Alberta Environment and the Energy and Utilities
Board with the requirement that any non-saline water use
be approved by Alberta Environment before an EUB
approval is given

The Alberta Government has adopted the Committee’s
recommendations and developed a new policy and guideline for
allocating water for oilfield injection.!’¢ The policy and guideline
include:

e elimination of *(on a case-by-case basis) the use of non-
saline water in ER [enhanced recovery] where reasonable
and feasible alternatives exist”

e voluntary review by licensees of their licence

e consideration of ground and surface water in the same
documents

e evaluation by applicants of “the combined effects of their
proposed water use and other water diversions in the
areq,” assessment of environmental risks, and *economic
evaluation of alternatives” to non-saline water which
balances economic costs “against environmental impacts
and the benefits of water conservation efforts”

e less stringent evaluation requirements for projects that
have, in the past, demonstrated reductions in use of non-
saline water of more than 30% or increased resource
productivity and efficiency!” of more than 30%

e more stringent approval criteria for projects in existing or
potentially water-short areas.

Four inconsistencies exist in the policy and guideline:

e applications and renewals for oilfield injection are subject
to more stringent requirements than other water uses

e use of ground water is limited by specific criteria, while the
criteria for use of surface water are discretionary

e the designation of water short areas classifies the upper
portions of the Red Deer, Bow and Oldman Rivers and their
watersheds as “potentially water-short” and the lower
portions as “water-short” (an illogical proposition since a
water short situation in the lower end of ariver basin is the
cumulative impact of all water withdrawals)

e saline ground water is exempt from licensing requirements

The policy and guideline have not resolved the following issues:18

16 Alberta Government, Water Conservation and Allocation Policy for Qilfield Injection, 2006
(http://www.waterforlife.gov.ab.ca/docs/Qilfield Injection Policy.pdf) and Alberta Government, Water Conservation
and Allocation Guideline for QOilfield Injection, 2006
(http://www.waterforlife.gov.ab.ca/docs/Qilfield Injection GUIDELINE.pdf)

17 *'Resource productivity and efficiency’ is the volume of water use relative fo the volume of oil (hydrocarbons)
produced.” (Water Conservation and Allocation Guideline for Oilfield Injection, Ibid, p. 10)

18 Based in part on Environmental Law Centre, Comments on the Preliminary Report of the Advisory Committee on Water
Use Practice and Policy, 2004
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e the conflict that occurs between the needs of an oil
producer for which non-saline water is the only feasible
option and the needs of a watershed which is already
experiencing shortages

¢ the debate surrounding whether it is appropriate for the
provincial government to not require a licence for
produced water (saline or non-saline)

o whether exemptions for small uses of water should confinue
to be available for oilfield injection

e whether the results of “decision-free analysis” should be
available to the public

e the role economic instruments (in particular, transfers and
compensation) should play in reducing water use for
oilfield injection

e whether voluntary reductions will be “backstopped” by
regulatory measures if voluntary reductions do not achieve
targets

There appears to be a significant split between the public and
business organizations on the issue of whether the use of water for
oilfield injection should be eliminated.!” On one hand, 71% of
those who responded to a questionnaire from the Advisory
Committee on Water Use Practice and Policy "agreed the
committee should propose long-term elimination of injection of
non-saline water,” while “57 per cent did not see why immediate
elimination is not feasible.”

On the other hand:

Industry and business organizations who responded did
not support this goal because they felt that universal
“elimination” is unlikely to be a feasible goal. They
support increased protection of the resource and of
other high priority users, but question why an
economically valuable use of water would be eliminated
in situations where it is not creating a problem.

This discussion has been more detailed than most and examines
one specific water use that may be best dealt with in other mulfi-
stakeholder forums. However, it illustrates a number of aspects of
the issue of Directorial discretion, the key ones being:

(http://www.elc.ab.ca/ims/client/upload/Comments%200n%20Water%20Use%20Practice %20and%20Policy1.pdf) and

Mary Griffiths and Dan Woynillowicz, Oil and Troubled Waters, Pembina Institute for Appropriate Development, 2003
(http://www.pembina.org/pdf/publications/OilandTroubledWaters.pdf). For a discussion of the exemptions, see

Hydrogeological Consultants Ltd., Use of Water by Alberta's Upstream Oil and Gas Industry, Canadian Association of
Petroleum Producers, 2002 (http://www.capp.ca/raw.asp2x=1&dt=NTV&e=PDF&dn=56487), pp. 3-5 to 3-12. The small
uses exempted are 6,250 m3 per year from a naturally-filled dugout not in a watercourse, lake, or wetland and, in the
Green Area, 5,000 m3 per year if in accordance with the surface disposition.

19 Advisory Committee on Water Use Practice and Policy, supra n. 14, Appendix 1: “Brief Summary of Public/Stakeholder
Response to Preliminary Recommendations,” p. A1-3
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e the provincial government can provide requirements for
the Director to meet, including through the acceptance of
a plan

e ground water and surface water can be jointly managed
despite the absence of reliable data on their interactions

e policy development can create double standards
(desirable or not) such as more stringent requirements for
one use and not others, greater regulation of ground
water, and two sefts of criteria for different parts of the
same watershed.

In terms of giving WPACs decision-making authority or making the
Director accountable to WPACS, WPACs are constituted
differently from watershed to watershed, representation is
inconsistent, and decision-making processes vary. Although they
might be a vehicle for allocating limited water resources among
competing uses, WPACs are not necessarily equipped to assure
that environmental protection plays a role in their deliberations.

Potential options:

Continue with the current discretion/requirements.

Evaluate the current discretion/requirements to determine how they
protect current and future users and uses.

Identify questions and management parameters that require clarification
concerning the current water management approach.

Determine the extent to which and how generic standards or other
abstract rules are currently being used in ad-hoc water management
decisions.

Revise the discretion/requirements to ensure that Directors’ decisions
protect current and future users and uses.

Require a Director to consult with and/or be accountable to the local
WPAC when exercising discretion to resolve conflicts or protect current
and future users and uses.

Adopt a decision-making framework (e.g., like the Clean Air Strategic
Allionce) that requires the government with input from the public to go
through a deliberate process of considering options to eliminate or
mitigate environmental impacts of proposed projects.

Make it mandatory that a Director comply with WPAC recommendations.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.1.2.4 Public Notice of Applications for Approvals and Licences

Should the procedures be changed for notifying the public about applications for
approvals and licencese A

Discussion: The Water Act and the Environmental Protection and

Enhancement Act contain provisions that require an applicant for
an approval or licence to notify the public that the application is
being considered for approval by Alberta Environment. This
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provides an opportunity for the public to review the application,
comment on it, and - if a person is considered to be directly
affected - submit a statement of concern that will be considered
by the Director responsible for making a decision on the
application.

People who have responded to public notices in the past have
raised concerns about the efficiency and effectiveness of the
process for public notice. Among the concerns raised are:

Potential options:

the period for providing a response is too short to allow
adequate consideration of an application and its
conseguences

public notices are not provided in ways that are consistent
(e.g.. always in a newspaper, always in one place in a
newspaper) and accessible — particularly within the time
allowed for public comment

public nofices provide very little information and sometimes
inaccurate or not commonly understood information (e.g.,
who to contact, location of project)

obtaining additional information from the applicant
sometimes produces incomplete/inaccurate information or
is impossible within the time allowed for public comment
public notice of a water-related application or the need
for one is not provided during municipal approval
processes

public notice happens toward the end of the decision-
making process (often just before a decision is to be made)
rather than when the application is received.

e Confinue with the current process of public notice of applications.

e Evaluate the current public notice process to determine how it achieves
the outcomes in the Water for Life Strategy.

e Revise the public notfice process to make it more efficient and effective

for the public.

o Revise the public notfice process to ensure it achieves the outcomes in the
Water for Life Strategy.

Return to List of Issues (page 4)

1.1.2.5 Alternatives to Water Conservation Objectives

Should water conservation objectives (WCOs) be replaced or supplemented by
other forms of legal protection for the aquatic ecosystem? A

Should aquatic ecosystem health be protected by a scientifically arrived at level
or through the watershed planning process and the use of water conservation

objectives? A
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Discussion: WCOs provide protection for the aquatic environment while
ensuring that human needs can be met.

Unlike the demands incorporated into water withdrawal licences,
WCOs are a compromise and do not necessarily include the
amount of water needed to sustain the aquatic ecosystem. Unless
applied to alicence issued to the provincial government, WCOs
are currently used as a condition in withdrawal licences or
operating plans and do not have the same legal protection as a
licence.

Under the Water Act, a water conservation objective is “the
amount and quality of water ... necessary for the

(i) protection of a natural water body or its aquatic
environment, or any part of them,

(i) protection of tourism, recreational, transportation or waste
assimilation uses of water, or

(i) management of fish or wildlife.”20

Alberta Environment’s position is that WCOs “provide direction for
the ecological and economic outcomes desired from ariver. In
most cases, the outcome is a balance between leaving water in
the river for the environment and diverting it for use.”2! This
appears to be in conflict with the purpose of WCOs as set out in
the Water Act.

Potential options:

¢ Confinue existing uses of WCOs.

¢ Identify how water conservation objectives and other flow and water
quality restrictions have been applied to licences, approvals, operations,
and compliance.

e Evaluate the use of WCOs as a compromise between instream and
withdrawal needs to determine if the practice is in compliance with the
Water Act.

e Evaluate the benefits of WCOs in terms of sustaining aquatic ecosystems
through management and allocation.

e Use WCOs only for the operation of government-owned diversions that
pre-date the establishment of instream needs for a water body.

o Apply instream needs instead of WCOs as conditions on withdrawal
licences — where allowed.

o Replace WCOs with scientifically-defined objectives for the aquatic
environment.

e Allow licences for WCOs to be issued to those outside the provincial
government.

e Issue licences that incorporate instream needs using the Water (Ministerial)
Regulation.?2

20 Water Act, supra n. 12, s. 1(1){iii)

21 Alberta Environment, Water Conservation Objectives, Information Sheet
(http://www3.gov.ab.ca/env/water/regions/ssrb/pdf/InfoSheet WCOs.pdf)

22 Water (Ministerial) Regulation, A.R. 205/908
(http://www.gp.gov.ab.ca/documents/Regs/1998 205.cfmefrm isbn=0779737342),s. 11 (h)-(n)
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o Apply WCOs to approvals under the Environmental Protection and
Enhancement Act.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.1.2.6 Managing Aquatic Ecosystems for Their Own Sake

Should water be managed to sustain aquatic ecosystems for their own sake in
addition fo managing them to provide benefits fo people? A

Discussion: Some policy instruments emphasize the importance of managing
aqguatic ecosystems to provide benefits to people.23 This ensures
that Alberta’s natural capital continues to be used to maintain the
economy and quality of life in the most efficient manner.

Other policy instruments also see a benefit in managing
ecosystems because of their intrinsic value.24 This ensures that
scienftific information has a greater opportunity to be considered
and provides a greater degree of environmental protection for
maintaining natural capital, the economy, and quality of life.

Potential options:
e Confinue with different approaches to managing aquatic ecosystems.
e Evaluate the different approaches to determine how they contribute to
managing and allocating water to sustain aquatic ecosystems.25
e Revise policy instruments to better integrate the different approaches.
¢ Adopt a unified approach to managing aquatic ecosystems.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

2 For example:

e The wildlife and fisheries resources "will be ufilized in a manner which contributes the most benefit to the citizens of
Alberta.” (Alberta Energy and Natural Resources, Fish and Wildlife Division, Fish & Wildlife Policy for Alberta, 1982, pp.
9 &16)

o “... this policy will contribute directly to the management of human use of the biosphere, so that it may yield the
greatest environmentally sustainable economic benefit to mankind.” (Fisheries and Oceans Canada, Policy for the
Management of Fish Habitat, 1986 (http://www.dfo-mpo.gc.ca/canwaters-eauxcan/infocentre/legislation-
lois/policies/fhm-policy/pdf/policy e.pdf), p. 1)

24 For example:

e “The goal of this policy is o maintain and enhance the health and diversity of Canada’s wildlife, for its own sake
and for the benefit of present and future generations of Canadians.” and a guiding principle: “Wildlife has infrinsic,
social, cultural, and economic values.” (Canadian Wildlife Service, A Wildlife Policy for Canada, 1982
(http://www.cws-scf.ec.gc.ca/publications/pol/cont e.cfm))

e "“Akey assumption of ecosystem management is that carrying out land use activities and water management in
ways that approximate the effects of natural disturbances, and that maintain the natural variability of ecosystem
conditions, will in furn ensure ecosystem sustainability and conserve biodiversity.” (Alberta Environmental Protection,
Sustaining Alberta's Biodiversity (http://www.environment.gov.ab.ca/info/library/5852.pdf), p. 6)

e G. Kasey Clipperton, C. Wendell Koning, Allan G. H. Locke, John M. Mahoney, and Bob Quazi, Instream Flow Needs
Determinations for the South Saskatchewan River Basin, Alberta, Canada, 2003
(http://www3.gov.ab.ca/env/water/regions/ssrb/pdf phase2/IFN/IFN%20Full%20Report.pdf)

25 To decide if the different approaches should continue or be reconciled, you need to determine if either approach
makes a significant difference in the results achieved. (See Michael M. Wenig, “Facing Up to the Roots of
Environmental Disputes,” LawNow, October/November, 2003
(http://www.ucalgary.ca/~cirl/pdf/2003e OctNovWenig.pdf))
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1.1.2.7 Decisions on Proposed Transfers of Licensed Allocations

When a proposed fransfer of a licensed allocation is being considered, should the
Director be required to collect information on whether the rights have been
exercised and there is a reasonable prospect they will be exercised? A

Should the Director be required to limit a fransfer to the historical diversion if less
than the licensed amount? A

Should existing water users and the aquatic environment receive more or less
protection when a transfer decision is made?

Discussion:

Current transfer requirements provide protection for existing water
users and the aquatic environment. The authorization of the ability
to fransfer as set out in an approved water management plan also
allows criteria to be developed for the Director to consider. A
licence must be in good standing before any of its allocation can
be transferred.

The requirements for transfers only protect existing water users
against impairment and the environment against significant
adverse effects. As well, existing water users are protected against
impacts on exercising their rights, not against impacts on the rights
themselves.2¢

The Director is not required to meet any criteria for fransfers set out
in a water management plan.

The Water Act does not define “a licence in good standing.” The
criteria for determining if a licence is in good standing are set out
in the Administrative Guideline for Transferring Water Allocations.2”
These criteria do not include the “non-use” provisions set out in the
Water Act.28

The non-use provisions of the Water Act are key to ensuring that
the “first-in-fime, first-in-right” principle is applied fairly and
effectively. There will be a financial windfall for a licensee if an
unused allocation can be fransferred to someone else. It will also
mean increased withdrawal of water at a higher priority that may
reduce the amount of water available to other users and the
aqguatic environment.

Potential options:
e Continue current practice in administering transfers.

26 Water Act, supran. 12, s. 82(3)

27 Alberta Environment, Administrative Guideline for Transferring Water Allocations, 2003
(http://www3.gov.ab.ca/env/water/legislation/Guidelines/Transfer Guidelines.pdf)

2 Water Act, supran. 12, s. 55(1)(f). The factors that are considered in determining non-use include whether diversion of
water has occurred, rights have been exercised, and the rights have a reasonable prospect of being resumed.

28 A = potential gap
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e Evaluate how current legal requirements and administrative procedures
contribute to supporting sustainable economic development and the
strategic priorities of the province.

e Revise legal requirements and administrative procedures for transfers to
ensure that decisions support sustainable economic development and
the strategic priorities of the province.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.1.2.8 Cancellation Procedures

Should cancellation procedures be applied equally to alle A

Should a Director be required to consider “diversion to avoid cancellation” as
non-use? A

Should a Director be required to cancel a licence if no response is received in a
specified period?e A

Should “extraordinary” cancellation be considered for unforeseen significant
adverse effects on other userse A

Should licences issued prior to the Water Act be considered for “extraordinary”
cancellatione A

Discussion: Action by Alberta Environment to cancel licences is subject to
available resources and priorities.??

Administrative procedures have been developed for cancelling
licences because of non-use. These procedures are considered
by Alberta Environment to be fair to licensees, help the Director
target high priority problems, and give the Director discretion to
deal with special circumstances.

The procedures include

= Licences are cancelled when unused licence allocations can
“prevent new water applicants from receiving a licence” and
"unused water with a senior priority contributes to uncertainty
in the community.”

If the “Director is of the opinion a licensee is diverting water
where there is no actual use other than to prevent the
cancellation, the Director may regard this diversion as non-
use.”

“If no response is received to the written notice of
cancellation, the licence may be cancelled after 30-days (or
the time specified in the written cancellation noftice).”

29 Response to the Recommendations of the Highwood Public Advisory Committee, supran. 9, p. 11
30 Alberta Environment, Water Licence Cancellations for Non-Use of Water Allocated by a Licence
(http://environment.gov.ab.ca/info/library/5845.pdf) and Water Act, supra n. 12, s. 55(2)
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= A licence issued under the Water Act may be cancelled if “a
significant adverse effect on the aquatic environment
occurred, occurs or may occur that was not reasonably
foreseeable at the time the licence was issued and
compensation may be payable.”

The cancellation procedures are not applied equally to all, only in
watersheds that are or perceived to be heavily allocated. The
Director is not required to consider a diversion to avoid
cancellation as a non-use or to cancel a licence if the licensee
does not respond within the specified time period.

The "extraordinary” power to cancel a licence because of
unforeseen circumstances does not protect existing water users
against unforeseen circumstances. The extraordinary power only
applies to licences issued under the Water Act.3!

Potential options:

e Keep cancellation procedures as they are.

e Evaluate current procedures to determine how they protect current and
future users and uses.

e Apply cancellation procedures equally to all.

e Require the Director to consider “diversion to avoid cancellation” as a
non-use and to cancel a licence if no response is received in the
specified period

e Extend the “unforeseen circumstances” cancellation power so it applies
to significant adverse effects on other users.

e Extend the “unforeseen circumstances” cancellation power so it applies
to licences issued prior to the Water Act.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.1.3 Ovutcome: Albertans have the knowledge, tools and motivation to
implement actions that will maintain or improve the
province’s water resources

1.1.3.1 Role of the Directly Affected
Who should be eligible to participate in water management decisions? A

Should people who are directly affected by a proposal have different privileges
from those who are not directly affectede A

Discussion: There are several key stages in the decision-making process where
public involvement either occurs now or could occur in the future
(Table 1).

31 Water Act, supran. 12, s. 55(2)
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Table 1

Summary of Public Involvement
at Key Stages

of Alberta Environment's Decision-Makin

Stage in the Decision-Making Process

Public Involvement

Considerations

Adoption of Laws and Regulations

e Extensive public involvement in
development of Environmental
Protection and Enhancement Act
and Water Act.

e Limited public involvement in
development of regulations and
other legal instruments (i.e.,
Legislature committees, “task
forces,” targeted consultation with
affected parties)

e In cases where recommendations
are developed with or by the
public, decisions remain with
Alberta Government.

o Different from more inclusive
opportunities for comment on
federal environmental regulations in
Canada and the general practice
in the United States.

Adoption of Water Management Plans

¢ Inclusive approach

¢ Recommendations are developed
by the public and/or based on
consideration of public input.
Decisions remain with Alberta
Environment.

Adoption of Non-Legal Policy
Documents

e Inclusive approach generally

e Recommendations are developed
by the public and/or based on
consideration of public input.
Decisions remain with Alberta
Environment.

Consideration of Applications for
Approvals and Licences

e Director required to consider
matters and factors in an approved
water management plan

¢ Director required to consider only
statements of concern from those
directly affected

o Different from the general practice
of more inclusive involvement of
public in the United States.

e Lack of clear guidance on what it
takes to demonstrate direct effect.

e No administrative recourse to
correct shortcomings in proof of
direct effect (prior to EAB appeal).

o Given complexity of what “directly
affected” means, for an
administrator fo be duly diligent is
quite burdensome and expensive.

e Determination of directly affected
may be ad-hoc or inconsistent.

Appeal of Decisions to the
Environmental Appeals Board

¢ Only those directly affected can
appeal decisions on approvals and
licences.

¢ The criteria for “directly affected”
are complex and, in some cases,
unclear and conflicting.

¢ Uniform and consistent application
of the criteria may not occur.

Within certain constraints, the Environmental Protection and
Enhancement Act and Water Act contain provisions allowing
those directly affected by a proposal (e.g., an application fo
withdraw water or discharge wastewater) to submit statements of
concerns.3?2 If proper procedures are followed, those directly
affected are also granted the right to be nofified about decisions
and to appeal decisions to the Environmental Appeals Board.

32 Environmental Protection and Enhancement Act, RSA 2000, c. E-12
(http://www.gp.gov.ab.ca/documents/acts/E12.cfm), e.g., s. 44, 46, 73, 74, 91, &127 and Water Act, supra n. 12, s.

109,111, & 115
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Alberta's Commitment to Sustainable Resource and Environmental
Management provides that33

o ‘“Decisions should be made after consultation with Albertans,
giving particular attention to people and industry that are
directly affected by the decision ... This includes:
= Ensuring decisions on resources and environmental

management are taken in a provincial context,
considering broad public interest, and involve input from
those communities and industries that will be most directly
affected by them.”

It is believed that the intent of limiting participation in some
aspects of decision-making is to encourage the most efficient and
effective use of time and resources. It is also considered by some
to allow a more “place-based” approach.

Those not directly affected may submit comments on a proposal.
The Director is only obliged fo read and consider submissions from
those directly affected. However, while determining whether a
person is directly affected, the Director has the discretion to read
all submissions and identify any issues that require his or her
consideration.

Alberta's Commitment to Sustainable Resource and Environmental
Management does not direct decision-makers to exclude people
from being consulted. Instead, it emphasizes the need to focus on
the concerns of those directly affected while ensuring that
decisions are “taken in a provincial context, considering broad
public interest.”

A number of judicial and administrative decisions have addressed
the question of who is or is not directly affected. This has resulted
in a variety of issues that decision-makers must examine to
determine who is directly affected by a proposal (Table 2). Itis
debatable if there is a significant difference between someone
who is directly affected and someone who is not, whether making
that distinction promotes good decision-making, and whether the
efficiency of decision-making is improved.

The restrictions on participation of those deemed noft to be
“directly affected” reduce the likelihood the Director will consider
and act upon relevant issues that go beyond the very localized
geographic area in which a project is located. In particular, the
determinations of “directly affected” people tend to preclude
considerations of regional cumulative effects and changes to the
environment which affect everyone in the province or evenin a

33 Government of Alberta, Alberta’s Commitment to Sustainable Resource and Environmental Management, 1999
(http://www.srd.gov.ab.ca/info/sustainable.pdf), pp. 6-7

32 A =potential gap
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Table 2
Principles for Determining Whether a Person is Directly Affected

The issue of whether a person is directly affected is a preliminary issue to be decided before the merits are decided.

The decision must have an effect on the person.

The effect must be directly on the person.

The word “directly” requires the person to establish — where possible to do so, on a balance of probabilities, and on a prima facie

basis — a direct personal or private interest (economic, environmental, or otherwise) that will be impacted or proximately caused by

the approval.

5. Direct impacts are changes in environmental components and processes that result immediately from a project action or activity;
there is a clear link between an activity or action and the impact. Indirectimpacts are changes in environmental components and
processes that are consequences of direct impacts.

6. Itisirrelevant that a person does not require federal or provincial permits to conduct business in an area or that he or she does not
own property or live in the area.

7. ltisirrelevant that previous approvals have been issued or that the impacts of the proposed approval may be similar.

8. When the merits are being considered, if there are small impacts that can be mitigated sufficiently to not worsen an already
affected environment, this does not mean that a person is directly affected.

9.  The cumulative effects of a project are insufficient to form the basis for direct effect.

10. The standard of proof of direct effect may vary depending on whether the approvalis at a stage either prior to or during
consideration of the merits. At a preliminary stage, this is to avoid inequities where proof of causation is not possible due to lack of
information and proof to a level of scientific certainty must be made.

11.  The purpose of the directly affected test with respect to the Statement of Concern process and the Director’s decision is to promote
good decision-making faking info account a broad range of interests. The process that the Director is engaged in is non-adversarial
information collection; collecting information regarding the views and concerns of a broad range of parties fo assist in making his or
her decision.

12. A more inclusive approach to directly affected by the Director, for the purposes of his or her decision, is entirely appropriate, is to be
encouraged, and is in keeping with the purposes of the Act.

13. The Director is required fo take into account all of the environmental circumstances in which the proposed activity is to take place
prior to issuing an approval. Under the Environmental Protection and Enhancement Act, this is consistent with the purposes of the
integrity of ecosystems and the principles of sustainable development, the Statement of Concern process requesting the
involvement of local stakeholders in decision-making, and the requirements to consider the impacts of an activity on the
environment and site suitability.

14.  Inunique (one of a kind) environments, the Director must consider whether standard procedure is applicable, delve deeper into the
issue, and answer the question as to how applying the standard procedure, without considering the impacts of other activities, is
appropriate.

15. To make aninformed and fair decision, the Director should know the permitted levels of impact and should be able fo tell potential
approval holders, as well as the public, what levels of impacts will be used to determine the feasibility of a project.

16.  There must be an unbroken causal connection between the effect of the approval and the impact on the person.

17. The effect must be actual orimminent, not speculative.

18. The person need not prove, by a preponderance of evidence, that he or she will in fact be harmed or impaired by the approved
project. The person need only prove a potential or reasonable probability for harm. The potential effect must be within reason and
plausible.

19.  Economic factors are one way in which a person can be directly affected.

20. The person must show that the approved project will harm a natural resource that he or she uses or will harm his or her use of a
natural resource.

21. The more unique the effect, the more likely the person is directly affected.

22. The Legislature did not intend for any member of the public to be allowed to appeal.

23. The effect must be something more than the generalized interest that all Albertans have in protecting the environment.

24. The person need noft prove that the personal effects are unique or different from those of any other Albertan or even from those of
any other user of the area in question.

25. The severity of the effect may be a consideration in determining if a person is directly affected, but the effect does not have to be
“significant.”

26. Alegalright that is injured is not the only way in which a person can show a proximity between his or her use of resources and the
project.

27. The person is more readily found to be “directly affected” if the interest in question relates to one of the policies underlying the Act,
i.e., the person’s interest is supported by the statute in question.

28. There must be some flexibility and the determination of directly affected will be governed by the particular circumstances of each

case.

rON =

SOURCES: Preliminary Motions: Gadd v. Director, Central Region, Regional Services, Alberta Environment re: Cardinal River Coals Ltd. (8 October 2004), Appeal
Nos. 03-150, 03-151 and 03-152-ID1 (A.E.A.B), pp. 15-25, Court v. Director, Bow Region, Regional Services, Alberta Environment, re: Lafarge Canada Inc. (31 August
2002), Appeal No. 01-096-D (A.E.A.B), pp. 53-73, and, as cited in these documents,
Alberta Environmental Appeals Board, “Rules of Practice,” s. 29, Bildson v. Acting Director of North Eastern Slopes Region, Alberta Environmental
Protection, re: Smoky River Coal Limited (19 October 1998), Appeal No. 98-230-D (A.E.A.B.), Court v. Alberta (Director, Bow Region, Regional Services,
Alberta Environment) (2003), 1 C.E.L.R. (3d) 134 at paragraphs 67-71 & 75, 2 Admin. L.R. (4d) 71 (Alta. Q.B.), Kostuch v. Alberta (Director, Air and Water
Approvals Division, Environmental Protection) (1995), 17 C.E.L.R. (N.S.) 246 at paragraphs 28, 33-35, & 38-39 (Alta. Env. App. Bd.), “sub nom. Martha
Kostuch v. Director, Air and Water Approvals Division, Alberta Environmental Protection) (23 August 1995), Appeal No. 94-017 (A.E.A.B.), Mizera et. al. v.
Director, Northeast Boreal and Parkland Regions, Alberta Environmental Protection, re: Beaver Regional Waste Management Services Commission (21
December 1998), Appeal Nos. 98-231-[sic]98-234-D (A.E.A.B.), D.J. Mullen, Administrative Law, (Toronto: Irwin Law, 2000), at page 116, Ouimet et. al. v.
Director, Regional Support, Northeast Boreal Region, Regional Services, Alberta Environment, re: Ouellette Packers (2000) Ltd. (28 January 2002), Appeal
01-076-D (A.E.A.B.), Paron et. al. v. Director, Environmental Service, Northern East Slopes, Alberta Environment (1 August 2001), Appeal Nos. 01-045, 01-04¢,
01-047-D at paragraphs 22 & 24 (A.E.A.B.), Ross v. Director, Environmental Protection (24 May 1994), Appeal No. 94-003 (A.E.A.B.), Vetsch v. Alberta
(Director of Chemicals Assessment & Management Division)(1997), 22 C.E.L.R. (N.S.) 230 (Alta. Env. App. Bd.), (sub nom. Lorraine Vetsch et. al. v. Director
of Chemicals Assessment and Management, Alberta Environmental Protection) (28 October 1996), Appeal Nos. 96-015 to 96-017, 96-019 to 96-067
(A.E.AB.), and Fred J. Wessley v. Director, Alberta Environmental Protection (2 February 1994), Appeal No. 94-001 (A.E.A.B.)
Source: Environmental Appeals Board, Judicial Reviews (http://www3.gov.ab.ca/eab/judicial.htm)
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local community. These determinations do not allow people “to
think locally and act locally” let alone “act globally."34

The statement of concern and the determination of directly
affected have become linked. As a result, it is unclear what
outcomes are to be achieved by statements of concern. Is the
purpose to ensure the Director is fully informed about potential
issues before making a decisione Oris the purpose to act as a
“ticket” to allow some people to participate in the decision-
making process?

Potential options:

Retain the provisions for those directly affected.

Evaluate the provisions for those directly affected to determine how the
provisions make decision-making efficient and effective and protect
current and future users and uses.

Evaluate the provisions for those directly affected to determine if they are
achieving the outcomes in Alberta's Commitment to Sustainable Resource
and Environmental Management.

Evaluate methods of involving the public in the development of laws and
regulations.

Revise the provisions for those directly affected to improve the efficiency
and effectiveness of decision-making and protection of current and
future users and uses.

Eliminate the provisions for those directly affected.

Change policy instruments to be clear on the purpose of statements of
concerns.

Require the Director to consider all statements of concern received.
Develop a clear, consistent set of policy instruments for the involvement of
the public in regulatory decisions.

Return to List of Issues (page 4)

1.2 Linkages Between Water, Air, and Land Use Decisions

FOCUSING QUESTION

How are water, air, and land use decisions linked by

existing policy instruments?

1.2.1 Outcome: Water management objectives and priorities to support

sustainable economic development are established
through watershed plans

1.2.1.1 Integrating Water, Air, and Land Issues in a Watershed Approach

34 For a different approach to the issue of who has “legal standing,” see Michael M. Wenig, “Can Environmental Law
Really Help? An Update from the Trenches,” LawNow, February/March, 2006
(http://www.ucalgary.ca/%7Ecir/pdf/2006aFebMarWenig.pdf). The article discusses a recent U.S. court case that

allowed people to challenge government actions by showing risks of geographically widespread ecological harms
and without having to prove particularized harm to specific people.

34 A =potential gap
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Is a watershed approach adequate to integrate water, air, and land issues? A

Discussion: It is not clear if a watershed approach is adequate to intfegrate

water, air, and land issues.

A watershed approach encourages people to think about the
connections between land and water use decisions. However, as
typically conceived, a watershed approach provides general
direction. It relies heavily on consultative mechanisms and
infensive, sometimes expensive data collection and analysis.
Adequate consultation and data collection/analysis may not
occur because of the time and expense involved. Consultation
and science may also occur at the expense of the other.3%

Taking intfo account land use practices is not automatically part of
a watershed plan. Consideration of land use practices must be
made a requirement if they need to be covered. Consideration of
airborne impacts is seldom required.

A watershed approach does not necessarily result in
recommended changes to increase protection and help with
enforcement. As well, local-level protection measures and
placed-based recommendations for regulatory changes may not
result in recognition and action from senior levels of government.

Potential options:

Do not evaluate the adequacy of a watershed approach in terms of
infegrating water, air, and land issues.

Evaluate the adequacy of a watershed approach in terms of integratfing
water, air, and land issues.

Establish a watershed approach that will ensure that water, air, and land
issues are integrated.

Require agencies responsible for water and land use decision-making at
the federal or provincial level to incorporate considerations of cumulative
impacts on air, land, and water.

Require municipalities to incorporate water and air into their land use
planning and decision-making.

Require provincial agencies responsible for water and land use decision-
making fo work with stakeholders to inifiate and implement placed-based
regulations to support watershed management.

Approach watershed management in ferms of biodiversity and integrate
water, air, and land decisions on that basis.

Aquatic Ecosystems: Return to List of Issues (page 7)
Sustainable Economy: Return to List of Issues (page 11)

35 Consultation that leads fo consensus can help bridge the gap between what we know and what we need to know
(see, for example, Upper Elbow River Instream Objectives Working Group, Report, 1999). However, there are potential
conflicts between consultation and scientific work. Consultation can divert attention, effort, resources, and
expectations away from scientific issues and activities. (For a note on soon to be released results in this area, see
Conference Board of Canada, Sustainability : A Winning Merger of Growth and the Environment, 2006
(http://www.conferenceboard.ca/boardwiseii/signin.asp).) As well, science, even if done and explained well, may

be so complex, uncertain, or disturbing that it can delay, disrupt, or destroy consensus-building.
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1.2.2 Ovutcome:

Alberta has a comprehensive strategy to protect
Albertans’ drinking water

1.2.2.1 Integration of Water, Air, and Land Under the Canadian Environmental Quality

Guidelines

Do the Canadian Environmental Quality Guidelines integrate water, air, and

londe A

Discussion:

The Canadian Environmental Quality Guidelines3®¢ are a
combination of measures designed to protect atmospheric,
aquatic, and terrestrial resources. They were developed in
recognition of the need to protect components of the ecosystem
in a more holistic manner and can be valuable tools for addressing
bioaccumulative substances and other cumulative effects on the
environment.

The Guidelines try to address the linkages between water, air, and
land, but do not address climate change or cumulative impacts.
This is difficult since existing policy instruments such as the Federal
Water Policy, Canadian Environmental Protection Act, and
Environmental Protection and Enhancement Act do not provide
clear direction or regulations to measure and regulate land
use/water use/air use in a systematic, cumulative way.

As well, climate change is still an “emerging issue” in Alberta and
sufficient progress may not have been made on definitions and
targets to allow integration of land and water with climate
change issues.3”

Potential options:

o Keep the Guidelines as they are.

o Detfermine how the Guidelines are being applied in practice in issuing
approvals and approving development (e.g., are they used as guidelines
or standards, are they used consistently).

e Evaluate the Guidelines to determine how effective they are at
addressing the linkages between water, air, and land.

e Detfermine how and to what extent climate change and cumulative
effects can be incorporated into the Guidelines.

3¢ Canadian Environmental Quality Guidelines, supra n. 3

37 Alberta Environment's position on this issue is: “Climate and streamflow records in Alberta are generally less than 100
years in length. This is a very short time period, relative to the age of the earth. It can be difficult, using this short
period of data to characterize how things might compare to the past, whether significant frends can be detected,
and if recently observed patterns are driven primarily by natural phenomena or perhaps by human activity. The
presence of cycles ranging from roughly decadal (about 10-20 years) to scales of thousands of years can be
intferpreted from recent and paleo-geologic records. The drivers of these cycles are complex and not well
understood. The world's climate has always been changing and it will confinue to do so. The current debate over
climate change can be better characterized as a focus on whether humans are contributing to an apparent
warming trend that has been observed in some places, including Alberta.” (Alberta Environment, Climate Change

and Water in Alberta, 2004

(http://www3.gov.ab.ca/env/water/ GWSW/quantity/learn/influence/IF3 climchange.html))
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e Revise other policy instruments to provide clear direction or regulations to
measure and regulate land use/water use/air use in a systematic,
cumulative way.

o Revise the Guidelines to include criteria related to climate change and
cumulative effects.

Return to List of Issues (page 5)

1.2.2.2 Integration of Laws and Other Policy Instruments

Are the laws and other policy instruments well enough integrated to be able to
effectively manage water, air, and land issues?

Discussion: There is a wide assortment of laws and other policy instruments
and several overlapping jurisdictions to deal with when integrating
water, air, and land issues.38 Water quantity and point-source
pollution are regulated by a relatively cohesive set of policy
instruments, however, the management of non-point pollution
does not have a well-defined and unified regulatory framework.3?
In particular, there is little intfegration among the various laws.

In terms of issues such as stormwater and regulation of confined
feeding operations, municipalities do not play a direct role in
designing and overseeing federal and provincial policy
instruments even though they are expected to provide stormwater
and support infrastructure and deal with the impacts on the
watershed. This limits infegration and may reduce the ability to
achieve the outcomes in the Water for Life Strategy.

Demands on water, air, and land resources are becoming more
complex. So are the policy instruments to deal with the demands
(e.g., growth management strategies and measures for
preservation and protection). It is important to determine who is
best able — either in isolation or together — to manage the
elimination or reduction of impacts.

It was been suggested that the watershed, airshed, and
landscape trilogy is really a diagram of the water cycle and the
resulting interconnectedness will need much more attention if
outcomes are to be met.

Potential options:
e Keep the current policy instruments as they are.
e Evaluate policy instruments for non-point pollution to determine how
effective they are at integrating water, air, and land issues.

38 The laws include the Agricultural Operation Practices Act, Canadian Environmental Protection Act, Environmental
Protection and Enhancement Act, Fisheries Act, Forests Act, Irrigation District Act, Municipal Government Act,
National Parks Act, Public Heath Act, Public Lands Act, Safety Codes Act, and Water Act.

% See, for example, Alberta Environment, How is Water Quality Protected
(http://www3.gov.ab.ca/env/water/swq/#Back4)
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e Evaluate the advantages and disadvantages of the involvement of
multiple jurisdictions in water management.

e Revise and better integrate laws and other policy instruments to ensure
infegration of water, air, and land issues.

¢ Reqguire management and control to be based on a water cycle model
of regulation.

e Provide explicit linkages to climate change issues and targets within an
Alberta context so more appropriate management strategies and
decision-making can be achieved.

¢ Define and better integrate shared or overlapping jurisdictions.

Return to List of Issues (page 5)

1.2.2.3 Pollution Minimization and Source Water Protection

Do policy instruments minimize pollution at the source and provide sufficient levels
of source water protectione A

Are existing policy instruments able to address cumulative impacts of point source
and non-point source pollution on aquatic health and drinking water safetye A

Discussion:

Policy instruments such as the Environmental Protection and
Enhancement Act and the Alberta Government’s Land Use
Policies# are available for use in minimizing pollution at the source.
However, they usually do not address source water protection
directly because they do not deal with behaviors that may have
adverse effects on or about the source. When “source water
profection” does occur, the control of behavior is oftfen achieved
through devices and technologies which are market-driven. This is
an economic consideration and usually has little to do with
environmental policy or law.

The Public Lands Act prohibits4!

e ‘"any act on public land that may injuriously affect
watershed capacity”

¢ ‘the disturbance of any public land in any manner that
results or is likely to result in injury to the bed or shore of any
... body of water or land in the vicinity of that public land”

e ‘“the creation of any condition on public land which is likely
to result in soil erosion”

These prohibitions do not appear to be actively used. There are
also significant legal and practical limitations to their application.
They could, however, be a tool used for watershed protection.42

4 Alberta Municipal Affairs, Land Use Policies, 1996 (http://municipalaffairs.gov.ab.ca/ms/pdf/landusepoliciesmga.pdf)
41 Public Lands Act, RSA 2000, c. P-40 (http://www.gp.gov.ab.ca/documents/Acts/P40.cfmefrm isbn=077974764X), s.

54((d)-(f)

42 Michael M. Wenig, “The 'Sleeping Giant’ of Watershed Protection,” LawNow, April/May, 2006
(http://www.ucalgary.ca/~cirl/pdf/2006bAprMayWenig.pdf). See also Arlene J. Kwasniak, Alberta Public Rangeland

Law and Policy, Environmental Law Centre, 1993.
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Where public land is being used for or is believed to be affected
by an activity, it is necessary to have a clear definition of the
boundaries of the land and the physical, biological, and human
influences on the land.

The effectiveness of measures to control non-point pollution has
received a significant amount of attention. It is unclear how policy
insfruments are or can be franslated into effective and sustainable
action "on the ground.”

Potential options:

Keep policy instruments as they are.

Evaluate how current policy instruments, market mechanisms, and other
options deal with the behaviors that affect water, air, and land use
decisions.

Determine how policy instruments promote or discourage actions by
governments, other organizations, and individuals that make the impact
of non-point pollution sustainable.

Evaluate the advantages and disadvantages of policy instruments for
segregating lightly contaminated wastewater from highly contaminated
wastewater.

Revise or supplement policy instruments, including the use of economic
instruments, so that minimizing pollution at the source is more effective.
Develop a market-based approach to managing impacts on watersheds.
Develop a system of incentives and regulatory measures for controlling
impacts on watersheds.

Return to List of Issues (page 5)

1.2.3 Outcome: Albertans have the knowledge, tools, and motivation to

implement actions that will maintain or improve the
province’s water resources

1.2.3.1 Promoting Integration of Water, Air, and Land Management

Are policy instruments that promote integration of water, air, and land
management sufficiently explicit, financed, realistic, informative, preventative,
and followed-up? A

Can water pollution (point and non-point source) be dealt with by Alberta
Environment as the sole or primary agency responsible? A

Discussion: It is unclear if policy instruments are robust enough to give

Albertans the knowledge, tools, and motivation to implement
actions that will infegrate water, air, and land use decisions. The
language in policies and other documents is often not explicit and
the same words can mean different things.

Coordination between the Water for Life Strategy and the Land
Use Framework will be important. One of the key messages that
has emerged from the Framework’s consultation so far is the need
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for integration of the management of water, air, and land. 43
Details are not available on how coordination and collaboration
between the two initiatives will occur.

Coordination between the Water for Life Strategy and the Clean
Air Strategic Alliance is also important.

The complexity of water issues may have exceeded the ability of
some policy insfruments to keep up. Policy instruments also cover
different aspects of a problem and, as a result, information cannot
be found all in one place. This makes it difficult for the public to
become informed and motivated.

The “why” behind policies, laws, etc. are often not well-known or,
in some cases, are misunderstood in their interpretation and
application. Some policy instruments avoid the problem of when
motivation should be "imposed” and when it should come from
within. Adequate financing is an ongoing concern.

A recent enforcement action in the Two Hills area#4 raises the
qguestion of why there is not sufficient infegration of the processes
for managing water and land use to catch problems before they
occur. Isit due to a deficiency in policy, application of policy, or
perhaps a flawed approval process that does not bring out the
necessary technical information required to make a reliable,
informed decisione Watershed groups struggle with the need to
address mitigation measures to offset the cumulative negative
impacts of past decisions, most notably in floodplain and riparian
areas. While there are improvements that can be made in water
policy, implementation of policy through a diligent and rigorous
approval process supported by expert-defined quality
assurance/quality control (QA/QC) environmental standards is an
essential ingredient in avoiding or reducing environmental
damage.

Potential options:

e Retain the current implementation of policy instruments.

e Evaluate current policy instruments to determine where factors ranging
from vague language to the complexity of issues are inhibiting the ability
of Albertans and policy instruments fo provide the knowledge, tools, and
motivation necessary to implement actions that will maintain or improve
the province’'s water resources.

e Evaluate the decision-making and regulatory burden of Alberta
Environment to determine where responsibility, authority, and resources
can be shared or re-assigned to assist in better integrating water, air, and
land issues.

43 Alberta Water Council, Summary Report: Meeting #12, September 14, 2006
(http://www.waterforlife.gov.ab.ca/awc/docs/AWCSummaryReportMeeting12.pdf), pp. 5-6

44 Alberta Government, “Alberta Environment orders company to restore flow to altered creek”
(http://www.gov.ab.ca/acn/200609/2057 6F5A1271E-0A7C-EB62-1F3C3ABEF?B236DA.html). For recent examples of
enforcement activity, see Alberta Environment, Enforcement of the Environmental Protection and Enhancement Act
and Water Act: 1 Jul 2006 - 30 Sep 2006 (http://www3.gov.ab.ca/env/protenf/compliance/pubs/Quarterlyreport Jul-
Sept2006.pdf)
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e Develop a concise and accurate glossary of terms.

e Establish total impact criteria (e.g., fotal maximum daily [pollution] load)
for judging the cumulative impacts of decisions and activities.

e Revise policy insfruments to ensure that they promote and do not inhibit
Albertans from having the knowledge, tools, and motivation to implement
actions that will maintain or improve the province's water resources.

1.2.4 Ovutcome:

Return to List of Issues (page 4)

Water is managed and allocated to sustain aquatic
ecosystems and ensure their contribution to Alberta’s
natural capital and quality of life is maintained

1.2.4.1 Joint Management of Surface and Ground Water

Should surface and ground water be managed togethere A

Discussion:

In Alberta, ground water is managed separately from surface
water unless it is proven that there is a direct hydraulic connection
between the aquifer and a surface water body.

Treating ground water separately reduces administrative costs,
because administrators can make decisions about surface water
without having to analyze aquifers that do not have a direct
hydraulic connection. Ground water use is a relatively small use of
water in the province and there is currently limited scientific
information for evaluating the way ground water use is
administered. As a result, existing provincial government decisions
are based on the assumption that ground water without a direct
hydraulic connection to surface water can safely be managed
separately.

Because of the extensive knowledge elsewhere about the
interactions between surface and ground water,45 the lack of
scienftific information about ground water in Alberta would be
justification, under the precautionary principle, for assuming, untfil
proven otherwise, that ground water is connected to surface
water.

Using this assumption, it would not be the government’s
responsibility fo determine that there is a direct hydraulic
connection to surface water. Instead, it would be the applicant’s
responsibility to prove that ground water is not connected o
surface water.

If there is not a connection between ground water and surface
water, then ground water would be a non-renewable resource,
that is, not receiving water from the surface. Ground water could

4 See, for example, Thomas C. Winter, Judson W. Harvey, O. Lehn Franke, and Wiliam M. Alley, Ground Water and
Surface Water: A Single Resource, U.S. Geological Survey, Circular 1139, 1998 (http://pubs.usgs.gov/circ/circ1139/)
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then be treated differently from surface water — although probably
with more stringent restrictions because the water in the aquifer
would not be replenished.

Potential options:
¢ Confinue fo manage surface and ground water separately.
o Evaluate the benefits and risks or managing surface and ground water
separately or fogether.
e Revise policy insfruments to manage surface and ground water together.

Return to List of Issues (page 4)

1.2.4.2 Defining Instream Needs
Have we gone far enough in defining instream needse A

Discussion: Past efforts to define instream needs have focused on defining
flow requirements. More recent methods take a broader
approach but, in the absence of comprehensive monitoring and
modeling, do not adequately account for contamination that is
not flow-dependent (e.g., salts, nutrients, pesticides). These types
of pollutants are usually the result of land use practices.

The analysis of instream needs has, among other things,
considered the impact of water flow on the land (e.g., the flow
needed to support cottonwoods). However, in determining
instream needs, less attention has been paid to the impact on flow
and water quality of land and its uses (e.g., the impact of reduced
vegetative cover on flow and water quality, particularly in riparian
zones).4¢

Potential options:

e Confinue identifying instream needs based on flow-dependent pollutants.

e Evaluate comprehensive monitoring and modeling techniques to
determine if and under what circumstances they are adequate to identify
instream needs related to pollutants that are not flow dependent.

o Develop procedures for identifying instream needs related to pollutants
that are not flow dependent.

o Develop methods for determining instream needs related to loss of health
of riparian lands.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.2.4.3 Determining the Bed and Shores of a Water Body

46 A fair amount of work has been done on the impact of timber harvesting on flows. This work has focused on the short-
term increase in high flow (usually during the spring in places like Alberta) that results when trees are removed. This
work may not have accounted for a smaller, but extended decline in flow during other portions of the year that
appears to result from timber harvesting. (Alberta Environment, Assessment of Vegetation Removal as a Water
Management Option, Pekisko-Stimson Water Management Study, 1987)
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Should a person qualified in assessing vegetative and soil conditions make the
determination of the bed and shores of a water body?2 A

Should the provincial government define terms such as “permanent” and
“naturally occurring” in reference to wetlands and other bodies of water? A

Discussion: Surveyors currently determine the bed and shores of water bodies.

This is less expensive and less cumbersome than alternate
methods. As aresult, determining the bed and shores may not be
done by a person quadlified in the assessment of aquatic
vegetation and soils.

The bed and shores definition does not take into account the
extent of what a water body can include, e.g., ariparian areq, a
floodplain.

The provincial government owns the bed and shores of permanent
and naturally occurring bodies of water, but not the bed and
shores of non-permanent or intermittent bodies of water such as
some wetlands. These different definitions of what a water body is
cause grey areas in legislative jurisdiction and authorization. This,
in furn, can create problems in protecting specific wetlands or
other water bodies when there is damaging development
planned for or near the water body.

Clearly identifying the extent and legal status of water bodies is a
key element in determining the public interest and the impact of
proposals and activities on people and the environment.

Potential options:

Continue to have surveyors determine the bed and shores.

Train surveyors in evaluating vegetative and soil conditions.

In areas of significant degradation, re-evaluate the demarcation of the
bed and shores using environmental criteria.

Define the terms “permanent” and “naturally occurring.”

Prepare an inventory of provincially-owned bodies of water.

For proposed activities that need approval, require that the bed and
shores be identified based on vegetative and soil conditions.

For new surveys and re-surveys, require that the bed and shores be
determined based on vegetative and soil conditions.

Begin a program of re-surveying water bodies to either determine the bed
and shores based on environmental criteria or establish criteria (e.g., for
rivers and streams) that will be applied to claims for Crown ownership of
the bed and shores.

Establish riparian land and equivalent functions that must be protected as
provincial resources.

Align the legal bank definition with the common law definition of natural
boundary based on the ordinary high water mark.
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e Adopt a definition compatible with the definition of water body in the
Water Act.#

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.2.4.4 Managing Watersheds to the Same Standard
Should all portions of a watershed be managed to the same standard?e A

Discussion: Policy instruments tend to treat a watershed as if one size fits all.
Yet, the upstream portion of a watershed will have different
natural conditions from the downstream end. As well, in the
implementation of policies, laws, etc. the condition of a watershed
usually deteriorates as you move downstream due to the
cumulative impacts from people’s activities.

Potential options:

e Keep the current situation as it is.

e Examine policy instruments and their implementation to determine how
they result in management or allocation decisions that tfreat portions of
watersheds the same or differently.

e Evaluate policy instruments and their implementation to determine if they
are compatible with a watershed approach and contribute to
maintaining Alberta’s natural capital and quality of life.

e Revise policy insfruments and their implementation to create the right mix
of criteria for treating different parts of watersheds equally or unequally.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.2.4.5 Factual Justification for Integration of Water, Air, and Land

The factual justification for policy instruments that integrate water, air, and land
issues needs clarification. A

Discussion: Integrating water, air, and land issues is a desirable goal. The
connections between water, air, and land, however, need to be
clearly understood or integration will remain unachievable. There
may not be sufficient information to know what integration of air,
land and water issues might or should look like.

Table 3 shows definitions of integrated resource management
(IRM) used by the federal and provincial governments. Each
definition stresses that IRM will improve management by reducing
conflict and being more efficient or effective. Each also stresses
that economic and social issues must be considered.

47 The Water Act (supra n. 12, s. 1(1)(hhh)) defines a water body [with some exclusions for irrigation works] as “any
location where water flows or is present, whether or not the flow or the presence of water is continuous, intermittent or
occurs only during a flood, and includes but is not limited to wetlands and aquifers.”
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Table 3

Definitions of Integrated Resource Management

The management of two or more resources in the same area; commonly includes water, soil,
timber, grazing land, fish, wildlife and recreation. With this approach, managing each resource
together in an integrated way is far more efficient than managing each resource separately, as the
management of one resource will affect the management of another in the same area. Social and
economic issues are taken into consideration as well.

Government of
Canada#®

A way of using and managing the environment and natural resources to achieve sustainable
development. Using an IRM approach means that environmental, social and economic issues are
considered, while finding ways for all uses to exist fogether with less conflict.

Government of How we manage or use one resource affects the management or use of other resources in an area.
Alberta+? Managing each use or resource by itself is less effective than managing all of them in an integrated
way.

IRM is based on: cooperation, communication, coordination, consideration of all values, and
involvement of those potentially affected before action.

The provincial definition stresses that the foundation of IRM is
“cooperation, coordination, consideration of all values, and
involvement of those potentially affected.” It also notes that those
things should occur before action is taken.

The need for infegrated management outcomes is supported in
many provincial documents. %0

IRM has been practiced for almost sixty years in Alberta, dating
back to the days when the federal and provincial governments
established the Eastern Rockies Forest Conservation Board.5!
Infegrated management of water with fish, wildlife, and land issues
began in the mid-1970s.52

IRM has confinued up until the present in various forms. Its
application and effectiveness has not been as consistent as
advocates would have liked. Various explanations have been
offered for its limited success including pressures from individual
sectors of society, conflict among those sectors, lack of political
support, deregulation, lack of funding, downsizing, lack of follow-
up planning, limited use of performance measures to resolve
conflict, and lack of clear, integrated policy (with the exception of
the Eastern Slopes Policy).53

48 Environment Canada, “Integrated Resource Management,” Glossary
(http://www.ec.gc.ca/cppic/En/glossary.cfm2view=details&id=345)

4 Alberta Environment, Integrated Resource Management (http://www3.gov.ab.ca/env/irm/index.htmil)

50 Kim Lalonde, Sustainable Resource and Environmental Management: An Inventory of Provincial Outcome Statements-
Final Report, Alberta Environment, 2006.

51 Steven A. Kennett, “Reinventing Integrated Resource Management in Alberta: Bold New Initiative or ‘Déja Vu All Over
Again’2” Resources, no. 77 (Winter, 2002), Canadian Institute of Resources Law
(http://www.ucalgary.ca/~cirl/pdf/Resources77.pdf), pp. 1-7

52 Bow River Basin Council, Guidebook to Water Management, 2002 (http://www.brbc.ab.ca/pdfs/Guidebook.pdf), p.
251

53 Based on Kennett, “Reinventing Infegrated Resource Management,” supra n. 51, Steven A. Kennett, *A Checklist for
Evaluating Alberta’s New Land-Use Initiatives,” Resources, no. 95 (Summer, 2006), Canadian Institute of Resource Law
(http://www.ucalgary.ca/~cirl/pdf/Resources?5.pdf), pp. 1-8, and Daniel Farr, Steven Kennett, Monique M. Ross, Brad
Stelfox, and Marian Weber, Al-Pac Case Study Report — Part 2: Regulatory Barriers and Options, National Round Table
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A 2001 Alberta workshop on regional strategiess4 identified a wide
variety of needs related to IRM, including the need for a policy
and legislation gap inventory.

If IRM initiatives produce operational rather than policy-level
improvements they need to clearly identify how policy instruments
are being translated into effective action on the ground and
demonstrate how integration produces not just more consistent
and coordinated efforts, but better results.

IRM is based on key assumptions:

e collaboration rather than competition among interests is
the appropriate process

e institutional fragmentation and incrementalism in decision-
making are conftributing to unintended and undesirable
outcomes

¢ multiple use is a desirable and achievable goal

e the primary concern is the use and management of
resources

e adequate information exists or can be developed for
integration to occur

e information is essential to integration.

While these assumptions are worthwhile in theory, they may not be
valid when IRM is put info practice. Instead, they must be
evaluated in comparison to other assumptions that may be more
relevant and integrative for water management. Examples of
alternate assumptions are:

e competition (e.g., in the marketplace) and fragmentation
(e.g., among interest groups, governments, and agencies)
allow choices to be more clearly defined

e incrementalism or “muddling through” is effective because
it better integrates planning intfo day-to-day decision-
making and produces results that are relevant and timely 55

e dallocation of resources to a single or dominant use is easier
to manage and easier on the environment

e the primary concern is the social and economic needs
behind the demand for resources

e information is always inadequate

e common values are the key to integration.

The factual justification is neither conclusive nor clearly defined for
either set of assumptions.

on the Environment and the Economy, 2004 (http://www.nrtee-
Irnee.ca/eng/programs/Current Programs/Nature/Boreal-Forest/Documents/200407-AlPac-Case-Study/Part2-
Regulatory-Barriers/200407-AlPac-CS Part2 E.pdf)

54 Alberta Environment, Outcomes and Follow-Up From Workshop on Regional Strategies,
2001 (http://www3.gov.ab.ca/env/irm/docs/Key messages of RS Workshop Oct%2026.pdf)

55 For an intfroduction to incrementalism, see Charles Lindblom, "The Science of Muddling Through," Public Administration
Review, v. 19, no. 2 (1959), pp. 79-88
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Potential options:

¢ Do not clarify the justification for integration of water, air, and land issues.

o Ask subject matter experts where the linkages between water, air, and
land are significant enough for integration to be needed and
productive.5¢

e Examine policy instruments to determine if they promote integration
where it is needed and, at the same time, determine where integration
has limited value.

e Revise policy instruments to emphasize or de-emphasize integration of
water, air, and land issues.

Return to List of Issues (page 4)

1.2.5 Outcome: Water management objectives and priorities to support
sustainable economic development are established
through watershed plans

1.2.5.1 Criteria for Setting Priorities in the Framework for Water Management Planning

Should the Framework for Water Management Plannings’ be more explicit about
the criteria to be used in setting planning prioritiese A

Discussion: The criteria for planning priorities in the Framework58 provide a list
of issues to guide planning. In terms of pressure on the resource,
however, the criteria do not include explicit consideration of
resource commitments, air and land issues, economic and social
issues, provincial and national concerns, and human health. As a
result, the Framework’s priorities may not be compatible with the
Water for Life Strategy.

56 |t is anticipated that among the areas where integration is justified are shoreland protection (including lakes, wetlands,
riparian areas), management of contaminated sites (including those that will become contaminated), forest
management, subdivision development, confined feeding operations, and acid rain.

57 Alberta Environment, Framework for Water Management Planning
(http://www3.gov.ab.ca/env/water/legislation/Framework Text Only.pdf - this is the text only version), p. 9 The criteria
for setting planning priorities are:

Pressure on the Resource
¢ What are the present and anticipated demands for water?
¢ What are the current and projected issues in terms of water quantity, quality, aquatic and riparian (bank or
shoreline) habitat and species?
¢ Whatis the extent orimpact of the pressure:
= long term or short ferm;
= local or regional; or
= isolated or cumulative?
Public Concern
¢ Are there human health concernse
e Are there environmental, economic or social concerns?
e Are the concerns international, national, provincial, regional or local?
e How urgent are these concerns?
Relationship with Other Resources and Initiatives
* Are there other related resource issues?
e Are there other related resource commitments?

58 The Framework is being revised by Alberta Environment “to incorporate watershed management planning (that is,
land management as it affects water quantity and quality).” (Response to the Recommendations of the Highwood
Public Advisory Committee, supra n. 9, p. 14)
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Potential options:
e Keep current criteria.
¢ Review the criteria to determine to what extent they are compatible with
the Water for Life Strategy.
e Revise the criteria to ensure compatibility with the Strategy.

1.2.6 Ovutcome:

Aquatic Ecosystems: Return to List of Issues (page 7)
Sustainable Economy: Return to List of Issues (page 11)

Albertans have the knowledge, tools and motivation to
implement actions that will maintain or improve the
province’s water resources

1.2.6.1 Integration of Knowledge on Water, Air, and Land Issues

Lack of integration among water, air, and land issues may be due to a lack of
integration of knowledge. A

Discussion:

It may be that knowledge of the linkages among water, air, and
land issues and the need for integration are not translated into
decision-making practices. For example, knowledge may be
lacking about how stakeholders are affected by policies and how
planning and decision-making that is not integrated is affecting
achievement of outcomes.

There are different aspects of knowledge and how it is used (Table
4). Determining whether knowledge is infegrated is not simply
about acquiring knowledge. It is about how that knowledge is
understood, weighed, and factored into a decision. Lack of
infegrated decision-making may be due to certain kinds of
knowledge being promoted or discounted in ways that hinder the
capability fo coordinate and strengthen decisions.

How much knowledge is enough is one question that is often
answered based on “cultural” attitudes rather than the knowledge
itself. A decision-maker may judge that a certain level of
knowledge is sufficient because the risks of not making a timely
decision outweigh the uncertainty of what is not known. In
conftrast, an expert on a particular topic may find the same
knowledge to be insufficient because the principles of his or her
profession are based on a greater degree of accuracy and
precision.

The Alberta Government's Water Research Strategy identified the
following strengths and weaknesses in the Alberta water research
system:s?

59 Alberta Science and Research Authority (in collaboration with the Alberta Water Council), Water Research Strategy,
2006 (http://www.asra.ab.ca/resources/publications/pdf/2006 water strategy.pdf), Appendix 1, p. 9
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Table 4

Some Aspects of Knowledge

Source:

Knowledge is noft just about facts, but about values.
All knowledge has value.
Knowledge is managed by groups and individuals.

Knowledge is managed to serve a role in shaping decision-making, behavior, and resource allocation.

Knowledge is constructed, validated, and applied within a social context (organization, profession, duty,

issue, history, etc.)
Certain values inform the decision-making process at the expense of others.

Adapted from Dean Nieusma, Environmentally Just Disaster Planning: Integrating Whose Knowledge? Environmental Justice
Response Paper, 2006,
(http://www.ndsciencehumanitiespolicy.org/katrina/meetings/march%20readings/Nieusma EJ response.pdf) and Tom

Schuller, Integrating Human/Knowledge Capital and Social Capital, (http://www.oecd.org/dataocecd/47/36/2074416.pdf),

2002

Strengths

e investment in the Alberta Ingenuity Center for Water

Research

e some world-class researchers, including six Canada

Research Chairs

e high participation of Albertan researchers in the Canadian

Water Network

e diverse natural laboratory with alpine, boreal forests,

woodlands, and semi-arid prairies

e high interest among undergraduate students in

environmental engineering and sciences

e creation of the Alberta Water Council
stfrong water consulting industry

e extensive on-farm monitoring of environmental conditions

Weaknesses:

e lack of competitive inteligence on new water
technologies and best practices in water management

insufficient long term funding for water research

limited information on the water research system in Alberta
lack of co-ordination of the water research system

weak linkages and poor communication between water

researchers, water stakeholders and resource managers

limited interdisciplinary research

segmentation of water research by industry

no comprehensive water science information system
weak knowledge management and transfer

Policy instruments can be evaluated as to whether they enhance

these strengths and reduce the weaknesses.

One of the challenges in environmental decision-making is
understanding the interaction between different components of
the environment. For example, in agriculture achieving better
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understanding requires continuous monitoring, collaboration on
data bases and products, development of common standards,
and studying the relationship between biodiversity and
agriculture.¢©0 One way of improving knowledge has been through
the National Land and Water Information Service website. ¢!

Many factors such as globalization, decentralization, and greater
access to information make decision-making complex. To
achieve integration and effective outcomes, decision-makers
need to transcend the specific policies and responsibilities of
individual agencies or governments. “"One window" approaches
do not necessarily achieve integration since their primary purpose
is often to increase efficiency.

The Alberta Government has recognized a need for more
integrated decision-making. It has shifted from a focus on
“command and control” fowards more parficipatory strategies. It
uses three horizons to judge its progress: Cross-Government,
Regional, and Local Community.¢2

To address the complexity and unpredictability of the long-term
effects of decisions, conclusive scientific evidence is often
required, but not available. The provincial government has, at
times, involved stakeholders with an eye to pooling different
perspectives and developing the knowledge and consensus to
proceed with a decision.

The Alberta Government has recognized that, by involving alll
sectors of society, greater capacity can be developed to move in
a more sustainable direction.s3 The question is will policy
instruments, resources, and the management of knowledge within
the decision-making culture enable that to happen.

Potential options:

Do not look at how knowledge affects decision-making on water, air, and
land issues.

Examine policy instruments to determine where a lack of understanding
may be contributing to a lack of integration in decision making.

Evaluate how knowledge is used in decision-making to determine the
processes through which information is analyzed and valued.

Revise policy instfruments to ensure adequate understanding of linkages
among and integration of water, air, and land issues.

Develop effective mechanisms to ensure that existing policies are
infegrated, consistent, and implemented.

60 Agriculture and Agri-Food Canada, Department Performance Report (2004-2005) (http://www.tbs-
sct.gc.ca/rma/dpr1/04-05/AAFC-AAC/AAFC-AACA450]1 e.asp)

81 Agriculture and Agri-Food Canada, On-line agri-environmental data, information, tools and expertise to support land-
use decision-making, National Land and Water Information Service (http://www.agr.gc.ca/nlwis-snite/index_e.cfm)

62 Keith Leggat, Shared Environmental Governance, Alberta Environment Conference, 2006
(http://www.environment2006.com/PDFs/session33a.pdf)

63 Beverly Yee, Alberta’s Approach to Community Governance, Pollution Probe National Water Policy Workshop, 2006
(http://www.pollutionprobe.org/Happening/pdfs/waterpolicyworkshops/workshop1/byee.pdf)
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e Build skills and resources to strengthen integrated knowledge, planning
and decision-making capabilities.

1.2.7 Outcome:

Return to List of Issues (page 6)

Water is managed and allocated to support sustainable
economic development and the strategic priorities of
the province

1.2.7.1 Responsibility for the Full Life Cycle of Each Natural Resource Project/Activity

Will water, air, and land use decisions be better infegrated under the proposal to
“assign the responsibility, authority and accountability for the full lifecycle of each
natural resource project/activity to a single regulator”2é4

Discussion:

A single regulator approach may reduce complexity and improve
transparency and accountability. There may be more
streamlined, efficient and effective delivery of regulatory
processes. There may also be improved delivery of regulations, an
improved business climate, reduced cost of regulatory
requirements over time, and maintenance of Alberta’s
environmental standards. A single regulator approach may
encourage development of cross-ministry policy and appears
compatible with improved public involvement.

It is unclear how regulation of projects affecting multiple resources
willimprove. There is no responsibility identified for management
of airissues or proposals affecting private land.

The Environmental Appeals Board would be replaced with three
unintegrated appeal processes managed by decision-making
agencies.

If the proposal is a significant departure from current coordination,
infegration of water, air, and land issues may be reduced because
development of policy within individual agencies is strengthened
and “collaboration” replaces the competition that identifies
conflicts that require improved direction from deputy ministers,
Cabinet, or the Legislature.

The proposal is based on the premise that the provincial
government is committed fo “sound environmental protection¢s

64 Vance MacNichol, A Proposal for Regulating Resource Development, 2002
(http://www3.gov.ab.ca/env/dept/reports/RegReviewReport.pdf). The need for this reform has been recognized by

Alberta Environment, but is currently being held in abeyance. As a follow-up to this report, the Alberta Government’s
Ministries of Energy, Sustainable Resource Development, and Environment have embarked on the Sustainable
Resource and Environmental Management (SREM) inifiative to strengthen the ways they work together and take joint
responsibility to achieve agreed-upon natural resource and environmental outcomes
(http://www.srem.gov.ab.ca/index.html). SREM projects are the Upstream Oil and Gas Policy Integration Project

(http://www.srem.gov.ab.ca/oil and gas.html), the provincial government’s Land Use Framework

(http://www.srem.gov.ab.ca/luf.ntml), and the Information-Sharing Initiative

(http://www.srem.gov.ab.ca/info sharing.html).
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rather than the clearer and more stringent principles that “the use
of Alberta’s natural resources shall be sustainable” and "Alberta’s
environment shall be protected.”¢s

Potential options:

Continue to hold the proposal in abeyance as regulatory reform is looked
atin *a much broader and more strategic context.”¢?

Evaluate the proposal to determine how it supports integration of water,
air, and land issues, sustainable development, and the strategic priorities
of the province.

Develop a clearer, more operational definition of “sustainable natural
resource use"” to ensure that water is managed and allocated to sustain
economic development.

Adopt the proposal.

Discard the proposal.

Revise the proposal to ensure it supports infegration of water, air, and land
issues, sustainable development, and the strategic priorities of the
province.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.3 Compliance

FOCUSING QUESTION

How does compliance happen with existing policy

instrumentse

1.3.1 Outcome: All Outcomes

1.3.1.1 Contribution of the Monitoring and Compliance System

Should the contribution of the monitoring and compliance system to achieving
the outcomes in the Water for Life Strategy be explored? A

Discussion: Watersheds with good water use records and anticipatory

compliance may be able to sustain a higher level of water use or
wastewater discharge without suffering undesirable
consequences. It is unclear to what extent existing policy
instruments for compliance and monitoring contribute to or inhibit
achieving the higher level of reliable, quality water supplies
antficipated in the Water for Life Strategy.

65 MacNichol, supran. é4, p. 5

66 Alberta’s Commitment to Sustainable Resource and Environmental Management, supra n. 33, p. 4

§7 Alberta Environment, How we will continue to be a leading edge jurisdiction for the 21st century
(http://www3.gov.ab.ca/env/dept/strat direction.html)
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Potential options:

e Do not examine the contribution of the monitoring and compliance
system.

¢ Quantify the expectations for a higher level of reliable, quality water
supplies as outlined in the Water for Life Strategy.

o Evaluate current policy instruments to determine if monitoring and
compliance are capable of achieving those expectations.

¢ Conduct an independent audit of the monitoring and compliance
system.

e Revise the Strategy or policy instruments to ensure that monitoring and
compliance will be able to succeed.

Return to List of Issues (page 4)

1.3.2 Outcome: Alberta has a comprehensive strategy to protect
Albertans’ drinking water

1.3.2.1 Guidelines or Standards for Raw Water

Should guidelines or standards be developed for the quality of raw water¢® that is
withdrawn for human consumption2 A

Discussion: No federal or provincial guidelines or standards are in place for
raw water that is withdrawn to be used for human consumption.¢?
The Canadian Environmental Quality Guidelines provide criteria for
water quality after it is freated, but do not provide criteria for
water quality before treatment.

Criteria for the quality of water inrivers, lakes, and other water
bodies are valuable to be able to anticipate and prevent
problems before they occur. Criteria for the quality of raw water
also allow trade-offs to be made between eliminating sources of
pollution vs. upgrading freatment capability before a watershed
changes to the point where upgrading treatment is the only
opftion.

If guidelines or standards for raw water are considered, it is
important to decide what would happen if the guidelines or
standards are not met.70

Potential options:
e Do not develop drinking water guidelines or standards for raw water

supply.

s Raw water is the water in rivers, lakes, reservoirs, canals, aquifers, and other water bodies before it is diverted and
freated for people to use.

¢ Some guidelines that relate to raw water exist to ensure that the proper level of treatment is implemented (e.g., see
United States Environmental Protection Agency, Guidance Manual for Compliance With the Filtration and Disinfection
Requirements for Public Water Systems Using Surface Water Sources, 1991). In one case, a public advisory committee
recommended to Alberta Environment that instream water quality objectives for municipal water supply be adopted
for the upper Elbow River. (See Upper Elbow River Instream Objectives Working Group, supra n. 35, Appendix B.)

70 In the case of the upper Elbow River, the recommended objectives were designed fo identify developing problems
and, if warranted, result in immediate action to remedy the situation.
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e Evaluate the benefits of developing or not developing guidelines or
standards for raw water.

e Develop guidelines or standards that will ensure that problems are
anficipated before they occur and alternatives to upgrading freatment
capability can be evaluated and, if necessary, acted upon.

¢ Require that watershed plans develop guidelines or standards for raw
water.

e Develop source water protection plans.

Return to List of Issues (page 5)

1.3.3 Ovutcome: Albertans have full and complete knowledge of
drinking water issues

1.3.3.1 Knowledge, Tools, and Motivation for the Unreasonable and Uninformed

Should a focus of policy instruments for drinking water protection be on how they
provide knowledge, tools, and motivation for the unreasonable and
uninformede”! A

Discussion: The latest report of the Auditor General of Alberta emphasizes the
need for better compliance in providing safe drinking water.”2 The
Auditor General found that Alberta Environment’s systems for safe
drinking water are well-designed. Improvements are needed in
the areas of:

e infegrating the goals of the Water for Life Strategy info the
existing drinking water program by, among other things,
making sure policy instruments support the Strategy
e Dbetter use of systems so they operate as designed,
including
= more rigor in approval writing such as greater
standardization across the province, more fraining,
more quality assurance, and ensuring that short-term
approval conditions are followed-up

= more risk-focused inspections with more consistent and
prompt documentation and reporting, better
documentation including follow-up work needed, and
all Environmental Protection and Enhancement Act
drinking water facilities inspected as frequently and
thoroughly as municipal waterworks facilities

71 The phrase “unreasonable and uninformed" is used here because reasonable and informed people — although they
may make mistakes — will be trying to do the right thing. As was evident after the Walkerton tragedy, it is the
unreasonable or uninformed who are the most dangerous. (See Bob Morrison, “Indentured Servants, Proof of
Innocence, and Mark Twain's Caft: Lessons from the Walkerton Tragedy,” Moving Beyond Now, v. 1, no. 5 (August,
2005), p. 17). What is “reasonable” is something for society to determine through government, the market, schools,
religious organizations, or other means. (See Bob Morrison, “Civilized lll-Will, Self-Evident Ratfionality, Faith-Based
Consent, and Selfless Authoritarianism: Definitions of Decision-Making,” Moving Beyond Now, v. 1, no. 3 (July, 2004), pp.
4-5 and "Aesop’s Fables, Informed Consent, and Social Engineering: The Trouble With Risk Analysis,” Moving Beyond
Now, v. 1, no. 2 (May, 2003), pp. 13-16)

72 Annual Report of the Auditor General of Alberta: 2005-2006 (http://www.oag.ab.ca/pdf/ar2005-0évolumel.pdf), pp.
25-61
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=  expanded communication with municipalities, regional
health authorities, and (on federal land) Health
Canada

= encouraging fraining of more certified waterworks
operators for small towns and rural areas

= updafing operator certification exams

= improving the ease in using the department’s
information management system to eliminate the
numerous small information systems that administrators
have developed

Although Alberta has a different regulatory system, several of the
operational factors noted by the Auditor General are similar to the
elements that played a role in the Walkerton tragedy. Among
those elements were: lack of fraining, quality assurance, and short-
term follow-up, lack of frequent, risk-focused inspections, poor
documentation and communication with operators, municipalifies
and health authorities, unqualified operators, and a cumbersome
information management system.”3

Managing water quality presents many engineering and
technological challenges. However, knowledge is a dominant
concern in water quality management. Water quality programs
and infrastructure need answers to fundamental questions such as:

¢ How does a contaminant affect people and the
environment?

¢ What are the acute and chronic thresholds of
contamination?

¢ What are the cumulative effects of combinations of
contaminants?

e What level of risk or, conversely, level of safety should be
built info standards and guidelines?

e Canunacceptable levels of contamination be measured?

e Canit be determined, among the causes of
contamination, which ones should and can be controlled?

e Can people (experts or otherwise) be adequately
educated to understand the consequences of their
actions, implement corrective action, and know
beforehand who will be affected if something goes wrong?

Potential options:
e Do not consider the impact of policy instruments on the unreasonable
and uninformed.
e Detfermine which changes are being made to Alberta Environment’s
drinking water systems.

73 The Honourable Dennis R. O'Connor, Report of the Walkerton Inquiry, Part One: The Events of May 2000 and Related
Issues, Queen's Printer for Ontario, 2002,
(http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/walkerton/part1/WI Chapter 09.pdf) and Part Two,
supra n. 4
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e Evaluate the changes to determine how they wiill assist in achieving the
outcomes of the Water for Life Strategy and safe drinking water for
Albertans.

¢ Implement changes to policy instruments to ensure that the Strategy’s
outcomes and safe drinking water are achieved.

Return to List of Issues (page 5)

1.3.4 Outcome: Water is managed and allocated to sustain aquatic
ecosystems and ensure their contribution to Alberta’s
natural capital and quality of life is maintained

1.3.4.1 Capability and Capacity to Ensure Compliance

Does the water management system have the capability and capacity to ensure
compliance in water management and in other areas of resource management
such as air and land use managemente A

Discussion: Alberta Environment has decided to move from “being a
fraditional regulator to taking a strategic approach to managing
the environment.” This entails five strategic shifts: 74

e government-wide vision and shared implementation across
ministries (shared goals and integrated environmental
policies)

e shared responsibility (work collaboratively)

e place-based approaches?s (integrate demands on
resources, take into account cumulative effects in
decision-making and choose management practices
based on environmental boundaries, the best place for
making decisions is in the watershed)

e more comprehensive, flexible regulatory and non-
regulatory tools and incentives (encourage, support and
reward effective environmental performance)

e continuous improvement in environmental performance
and accountability (continuously monitor and improve alll
environmental standards, practices and outcomes).

It is thought that regulatory changes alone will not solve the
challenges faced by Alberta Environment. The reasons for the
strategic shifts are7¢

e continued economic and population growth

74 How we will continue to be a leading edge jurisdiction for the 21st century, supra n. 67 and Alberta Environment,
Business Plan 2005-08 (http://www.finance.gov.ab.ca/publications/budget/budget2005/envir.pdf), p. 217. Along with
Alberta Environment, the Ministries of Energy and Sustainable Resource Development have agreed to similar
principles. See Our Commitment to Sustainable Resource and Environmental Management, 2006
(http://www.srem.gov.ab.ca/pdf/Signed Charterl.pdf) and Yee, Alberta's Strategy for Sustainability, supran. 15

75 For a discussion of place-based approaches, see Michael M. Wenig, “Making Sense of New Terms,” Law Now,
October/November, 2005 (http://www.ucalgary.ca/~cirl/pdf/2005dOctNovWenig.pdf)

76 How we will continue to be a leading edge jurisdiction for the 21st century, supra n. 67 and Yee, Alberta’s Strategy for
Sustainability, supra n. 15
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increasing complexity of environmental issues
rising public expectations

need for better information

ability to control environmental outcomes’?
traditional systems

unsustainable staff workloads.

It is unclear what these strategic shifts mean in theory orin
practice.’8 It is unclear what a traditional regulator is and what
not being one means. It is unclear if (or to what extent) Alberta
Environment will continue being a traditional regulator. It is
unclear how the strategic shifts increase the ability to deal with the
pressures and thereby improve management and allocation to
protect people and sustain aquatic ecosystems and economic
development. Initiatives similar to the strategic shifts have been in
place for a number of years.”? The reasons for the strategic shifts
are not new.80 The common denominator underlying the need for
the strategic shifts would seem to be lack of funding.

Traditional deterrence-based compliance of fines, penalties, etc. is
generally more effective than voluntary compliance. Voluntary
compliance can work well when rewards are provided for good
behavior and where the primary obstacle to compliance is
people’s lack of knowledge about how to meet requirements.8!

Potential options:

o Continue with the strategic shifts.

o Clarify what the strategic shifts mean (shift from conceptual ideas to
specific decision-making frameworks)

e Clarify how the strategic shifts willimprove management and allocation o
protect people and sustain aquatic ecosystems and economic
development.

e Detfermine how compliance activities have changed and will change
and evaluate the effectiveness of the changes.

e Evaluate the reasons for the need to implement the strategic shifts.

77 Alberta Environment estimates that it only regulates 70% of the activities that affect water (Yee, Alberta's Strategy for
Sustainability, supra n. 15)

78 For a discussion of the related concept of smart regulation, see Michael M. Wenig, “"What's Smart about Ignoring
Cumulative Environmental Effects2” LawNow, April/May, 2005
(http://www.ucalgary.ca/~cirl/pdf/2005bAprMayWenig.pdf). For areview of and proposal on smart regulation
prepared for the federal government, see External Advisory Committee on Smart Regulation, Smart Regulation: A
Regulatory Strategy for Canada, 2004
(http://www.regulatoryreform.com/pdfs/Canada%20Smart%20Regulation%20Report%20Sept%202004.pdf)

79 See as examples, Alberta’s Commitment to Sustainable Resource and Environmental Management [Government-

wide vision & shared implementation], Alberta Government, Alberta’s Environment: Toward the 21st Century (c. 1991)

[shared responsibility], Water Act (1999), Environmental Protection and Enhancement Act (1992), & Framework for

Water Management Planning (c. 2000) (and predecessors) [place-based approaches], Water Act (1999) &

Environmental Protection and Enhancement Act (1992) [more flexible regulatory & non-regulatory fools & incentives],

and all programs [continuous improvement].

For example, "The need for monitoring and inventory programs in Alberta is increasing due to a strong economy and

prosperity in the province. Government will meet this significant challenge through continued data collection,

monitoring and assessment as well as through continued collaboration and partnerships.” (“Strategy for the

Protection of the Aquatic Environment,” Framework for Water Management Planning

(http://www3.gov.ab.ca/env/water/legislation/Framework Text Only.pdf), p. 24)

Report of the Walkerton Inquiry, Part One, supra n. 72, Chapter 9, pp. 324-327 and Terri Breitman, David Clarke, Wayne

Jackson, Neil McNeil, and Bob Morrison, Scoping of Non-Storage Options, Highwood Management Plan, 2001, p. 27

8

S

®
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e Abandon the strategic shifts.

e Revise the strategic shifts and the regulatory role of Alberta Environment
to ensure that management and allocation protect people and sustain
aquatic ecosystems and economic development.

Return to List of Issues (page 4)

1.3.4.2 Funding
How has funding changed? A
Is funding adequate? A

Discussion: It is a challenge to provide accurate and precise information on
how funding for water management has changed and whether or
not funding is adequate.

A preliminary effort was made for this project to identify how
funding has changed since 1991.82 The methodology is explained
in Appendix E. All data are estimates.

Information was gathered from annual reports, the Municipal
Financial Information System, and, in a few cases, other sources.

In most cases, it was not possible to separate expenses on water
management from other environmental management expenses.

The indicators that would allow funding to be evaluated directly
are:

o wilingness of Albertans (as water users, taxpayers, etc.) to
pay for goods or services provided by the provincial
government in the areas of water and environmental
management

e the amount of money required to provide water and
environmental goods and services at specified levels of
quantity, quality, and fimeliness

e outcomes that can be related to year-by-year
expenditures.

Information to develop these indicators could not be gathered
during the time frame for this project.

Instead, more general and indirect indicators were developed.
These are change in:

e provincial population
e inflation
e governmentrevenue

82 Data prior to that year were not adequate to obtain a realistic and consistent comparison of expenses. Even then
some data corresponding fo Fiscal Year 1991-1992 were not available.
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1.3.5

1.3.5.1

e the provincial economy

The results are summarized in Table 5. Funding has been lower
than would have been expected based on the indicators. This
result can be interpreted different ways. A definitive answer would
depend on being able to develop one or more of the direct
indicators mentioned above.

Potential options:
e Do not continue with this analysis.
o Refine the data on expenses.
e Develop direct indicator(s) for evaluating the adequacy of expenses.

Return to List of Issues (page 4)

Ovutcome: Albertans have the knowledge, tools and motivation to
implement actions that will maintain or improve the
province’s water resources

Proactive Monitoring and Compliance

Is water use monitoring and compliance proactive enough to protect current
and future users and uses? A

Should it be a requirement that the Director can only issue an approval or licence
or approve a transfer if the monitoring and compliance system has the ability to
protect current and future users and uses by delivering immediate, fact-based
resolution of water use conflictse A

Discussion: “Enforcement of provincial environmental legislation is the duty
and responsibility of Alberta Environment. This it does to the best of
its ability, subject to available resources and priorifies ...
Community involvement and support is essential in identifying
unauthorized water use."83

Alberta Environment’s current monitoring and compliance efforts
target the highest priority problems. This reduces costs and
encourages shared responsibility with Albertans. Intensive
monitoring and compliance targeted at frouble spots is consistent
with a watershed approach because it addresses the highest
priority problems. Efforts are made in collecting and verifying
water use and wastewater discharge data to reduce
administrative costs and the paperwork burden on licensees and
administrators.

Relying to a large extent on complaints is not proactive. It allows
problems to develop rather than nipping them in the bud. Low
priority on data collection and verification does not produce
sound scientific data or allow decision-makers to make informed

83 Response to the Recommendations of the Highwood Public Advisory Committee, supran. 9, p. 8
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Table 5

Comparison of Expenses

To General and Indirect Indicators

Total Funding as a Proportion of Exirapolated
Funding Based on Indicator Rate

Component

Period

Indicator: Population
Growth
(low Indicator)

Indicator: Growth in
Gross Domestic
Product
(high Indicator)

Annual Growth Rate

Annual Growth Rate

Notes

1.7% 8.1%
Functions currently . Funding fluctuates
P Fiscal Year 1991/92 )
W|ﬂ'!|n Alberta to Fiscal Year 2005/06 .75 46 noticeably from year-
Environment to-year.
Functions currently .
within Alberta quegt protec‘norj and
Sustainable Resource wildfire suppression
Fiscal Year 1991/92 excluded because of

Development . .59 37 .

" to Fiscal Year 2005/06 uncertainty about
(excluding forest P :

: wildfire suppression
protection and

o e . expenses.

wildfire suppression)
Parks and protected Fiscal Year 1991/92 79 49
areas functions to Fiscal Year 2005/06 ) )
Provincial grants to
municipalities for 1992-2005 84 54
water management
infrastructure
Irrigation
Rehabilitation Grants 1991-2005 .92 .57

to Irrigation Districts

decisions about compliance tools and techniques. Basins or
aquifers with good water use records and anticipatory
compliance/watermastering may be able to sustain a much
higher level of water use and wastewater discharge.

The need for monitoring and compliance is reduced if those
responsible for monitoring and compliance are involved well
before an approval or allocation is granted.

This is particularly true in terms of protecting people’s health. The
Regional Health Authorities (RHAs) are responsible for enforcing
the Public Health Act in circumstances where the public’s health is
atrisk, e.g., with water borne outbreaks. The RHAS' roles need to
be clearly arficulated in all processes that may impact on ground
water, wells, and watersheds. Even though other agencies may
have lead roles in approvals and operations, an RHA becomes the
lead in managing water borne disease events. RHAs would
benefit from better involvement in decisions that could lead to
health problems so those problems can be avoided.

Effective monitoring and compliance requires reliable information
on actual water use.84 Water licences provide information on the

84 There are also concerns about the reliability of information on wastewater and contaminants. However, it was not
possible to examine that issue within the time constraints for this project.
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maximum volume of water that can be diverted, but not all
licensees use their full entitlement in any given year. There is good
information on actual water use by most large water users such as
irrigation districts, large cities, and major industrial users. However,
information on the amount of water withdrawn and consumed is
limited for most licensees, registrants, and other water users.

While Alberta Environment recently implemented a system of
electronic reporting of all licensed water users, this data base
contains limited data on current water use and does not include
historical records. In addition, monitoring of return flows by water
users is usually restricted to large users and some water users
regulated under the Environmental Protection and Enhancement
Act. Inlight of data limitations, attempts to estimate water use are
fraught with assumptions and imprecision.ss

The lack of reliable water use records even affects our estimates of
surface water supply. Called “natural flow, 8¢ surface water
supply is calculated after the fact by, among other things, adding
the amount of water thought to be consumed to the amount of
water measured in a water body.

The calculation of natural flow can usually be done fairly
accurately for a large watershed such as the South Saskatchewan
River Basin since water use by large users is normally well
monitored. However, in smaller watersheds, the estimate of water
supply varies depending on the assumptions that must be made in
the absence of data on actual use. For example, natural flow will
be overestimated, likely by a significant amount, if water
consumption is calculated using licensed volumes. The variation in
water supply estimates is typically most dramatic during the most
critical fime of year - late summer when flow is low and demand is
high.

There is only rudimentary understanding of how changing
behavior by water users, particularly in reaction to policy
instruments, will affect monitoring and compliance. For example,
water allocation transfers may put additional strain on the system
of monitoring and compliance by breaking up larger licences into
many smaller allocations. Measurement and enforcement would
be more complex and labor-intensive.8”

85 For a discussion of the data base on water use, see Watrecon Consulting, People to Water, Water to People, Alberta
Institute of Agrologists, 2005, pp. 12-13. For examples of the difficulties involved in estimating water use with existing
data, see Hydroconsult and Canadian Resource Economics, South Saskatchewan River Basin: Non-Irrigation Water Use
Forecasts, Alberta Environment, 2002, Alberta Environmental Protection, Consumptive Demand Analysis: Highwood
River Diversion Plan, 1993, Joe Lennon, Highwood and Sheep Rivers: Estimation of Historical Consumptive Water Use:
1950-1988, Alberta Environmental Protection, 1993, and Alberta Environment, Milk River Basin Study: Consumptive Use
of Water - Methodology Update, 1990

8¢ Natural flow is the amount of water that would have been in ariver, lake, or other water body if there had been no
diversion or addition of water by people.

87 Watrecon, supran. 85, p. 19
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Where data on water use are not reliable it is difficult for the
Director to determine if a decision to issue a licence or approve a
transfer will have undesirable consequences. As well, those
responsible for monitoring and compliance may not be able to
deliver efficient regulation because of the combination of lack of
data, reliance on complaints, and limited understanding of
people’s responses — particularly during a shortage.

Potential options:

e Confinue current practice.

e Detfermine how current monitoring and compliance protect current and
future users and uses.

e Modify current monitoring and compliance practices to ensure protection
of current and future users and uses.

o Detfermine if current policy instruments allow the Director to evaluate the
capability and capacity of monitoring and compliance and base a
decision on that capability/capacity.

¢ Modify policy instruments to ensure that the Director can base a decision
on the capability/capacity of monitoring and compliance.

e Require the Director to evaluate the capability and capacity of
monitoring and compliance before a decision is made.

Return to List of Issues (page 6)

1.4 Long-Term Water Supply

FOCUSING QUESTION
How does existing policy deal with potential long-term
water supply changes?e

1.4.1 Ovutcome: All Outcomes
1.4.1.1 Inclusive, Comprehensive, and Forward-Thinking Water Management

The capability of water management to be inclusive, comprehensive, and
forward-thinking needs to be examined in terms of identifying and dealing with
potential long-term water supply changes. A

Discussion: Surface water supply is variable and difficult to predict.
Knowledge about ground water supply is generally poor.

Potential options:
e Do not examine this issue.
e Review what is known about estimated long-term change in water supply.
¢ Examine how policy instruments enable decision-makers and others to be
inclusive, comprehensive, and forward-thinking in their efforts to cope with
the uncertainty of future water supply.
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e Revise policy instruments to ensure that water management is sufficiently
inclusive, comprehensive, and forward-thinking to be able to identify and
deal with long-term water supply changes.

o Require water supply projections on the potential impact of climate
change to be incorporated into decision-making.

Return to List of Issues (page 4)

1.4.1.2 The Same Issues Keep Coming Up

Is it inevitable that the same issues keep coming up?e A

Discussion:

In the early 1990s, Alberta Environment began the Challenges for
the Future inifiative to develop new water management policies
and legislation. The initiative led to the passage of the Water Act.

A wide variety of issues were considered at that fime (see
Appendix D). To a large extent, those issues are the same as the
issues identified in this document.88

In reading through the list of issues in Appendix D, it is apparent
that many of them influenced the provisions that were included in
the Water Act. The Water for Life Strategy has also been
influenced by the same issues. In particular, the Strategy has
created a series of partnerships for dealing with outstanding issues.
This includes the Alberta Water Council.

Although the Water Act and the Water for Life Strategy were
influenced by the same issues, there are sfill concerns that the
issues remain contentious and unresolved in terms of, among other
things, Alberta’s ability to cope with long-term water supply
changes.

People want clear, firm direction on how water should be
managed. Yet there is significant uncertainty surrounding
fundamental policy instruments such as drinking water guidelines,
the concept of sustainability, economic instruments, watershed
plans, the watershed approach, floodplain management, the
definition of the aquatic ecosystem, and the definition of who is
directly offected.

This uncertainty, in part, can be fraced back to a lack of
consensus on issues. Although people want clear, firm direction on
how water should be managed, they differ on what that direction
should be.

88 Challenges for the Future provides examples of issues that re-occur. Other initiatives that dealt with similar issues could
also be cited such as Canadian Water Resources Association, Alberta Branch, Building a National Freshwater Strategy:

Alberta's Perspective, 2000

(http://www.cwra.org/About CWRA/CWRA Branches/Alberta/Alberta Events/Alberta CWRA 2000 Report.pdf), the

Task Force on Future Environmental Directions for Alberta (1993-1995), Bow River Water Quality Task Force (1990-1991),
Environmental Legislation Review Panel (1991), Inquiry on Federal Water Policy (1984-1985), and South Saskatchewan
River Basin Planning Program (1980-1984).
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Numerous efforts have been made to involve the public in finding
mutually advantageous ways to achieve greater certainty.8?
These efforts have produced results, but uncertainty still remains.

The partnership framework established under the Water for Life
Strategy offers much promise for being able to create greater
consensus and certainty. However, the inclusion of watershed
planning and advisory councils and watershed stewardship groups
was not new, but rather official recognition by the provincial
government of the roles that were already being played by
groups at the local and regional level. As well, the Alberta Water
Council is filling a niche once filled by the Alberta Water Resources
Commission and the Environment Council of Alberta, both of
which were disbanded.

Trying to reach consensus about managing water is an attempt to
define what is in the public interest.?0 This is not an easy task.

In the United States, a “public trust doctrine” is often used in
making water management decisions.?’ Under that doctrine,
some natural resources are held in trust for all citizens, must be
managed in the interests of all, and, in some cases, can not be
privately owned.

The uses of water and land that are protected by the public frust
doctrine vary from state-to-state. They can include rights to
navigation, commerce, fishing, hunting, swimming, and having
land left in its natural state. The application of the public frust
doctrine in water management varies from state-to-state and is
not universal.?2

Cooperative management can be a way of arriving at a common
view of the pubilic interest. Cooperative management involves
joint action (acting in concert) and/or joint administration
(administering “interests, rights, responsibilities, and risks in a unified

8

9

9

o

o

N

Examples of these public involvement efforts are the Water for Life Strategy, Challenges for the Future, Environmental
Legislation Review Panel, Task Force on Future Environmental Directions for Alberta, Water Management Plan for the
South Saskatchewan River Basin, South Saskatchewan River Basin Planning Program, Bow River Water Quality Task
Force, and the Highwood Management Plan (Phase 1) Public Advisory Committee.

The public interest often depends on the situation and the frade-offs involved. There are some general aspects of the
public interest which do not change. The definition of the public interest used here is “the protection and promotion
of a community's goals through rule-based resolution of conflict while respecting human rights.” (Morrison, “Civilized
I-Will,” supran. 71, p. 3)

For a brief discussion of the public trust doctrine, see Public Trust Doctrine

(http://en.wikipedia.org/wiki/Public_trust doctrine)

For example, in California, the State Water Resources Control Board is required “to perform a balancing fest fo weigh
the potential value to society against the impact on trust resources of a proposed or existing diversion. The action
which will feasibly protect public trust values must be implemented.” (Information Pertaining to Water Rights in
California - 1990 (http://www.waterrights.ca.gov/application/forms/infobook.htm# Toc442697738)). In contrast,
Colorado “does not have a ‘public frust doctrine,’ like some states, noris ‘the public interest’ a factor considered in
adjudicating a water right.” (Jim Lochhead and Avra Morgan, “Statutory Framework for Drought Management in
Colorado,” Drought & Water Supply Assessment, Colorado Water Conservation Board, Chapter 5
(http://cwcb.state.co.us/Conservation/Drought/Drought Water/pdf/Chapter%205.pdf), p. 2)
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manner”). The ingredients that can make for effective
cooperation are:?

“a disaster or crisis

financial stress

shared values

a ‘political constituency for cooperation’

financial or technical assistance programs designed o
build capacity

early and continuing support by local officials and
community leaders

clear advantages of participating

‘policy entrepreneurs’ who promote partnerships

early focus on visible and effective strategies
emphasis on ‘collaborative skills-building’

an integrated view of the system

respect, trust, high standards, and realistic expectations.”

Potential options:

e Confinue with current policy instruments.

e Evaluate current and past policy instruments to determine how they
contribute to a water management “culture” that is successful at
resolving issues.

e Revise policy instruments to ensure that water management issues are
successfully resolved so that, among other things, long-term water supply
changes can be managed effectively.

e Extend the shared responsibility, outcome-based, and collaboration
principles in the Water for Life Strategy fo include principles of shared
authority, science-based, and consensus.

Return to List of Issues (page 4)

1.4.1.3 Ownership of the Water for Life Strategy

Who should the Water for Life Strategy belong to?

Discussion:

The Water for Life Strategy sets out the Alberta Government’s
desired outcomes and its approach for achieving those outcomes.
It relies heavily on partnerships and shared responsibility o make
the Strategy a success.

People have praised the Strategy and support its implementation
through their activities. However, the Strategy only “belongs” to
the provincial government. Without a strategy that all interests
have bought into, the ability to accomplish what the provincial
government wants may be inhibited. Moreover, others may not
have the opportunity to “raise the bar” to influence what the
provincial government can do. This is a significant concern for the
efficiency and effectiveness of water management, particularly in

93 Breitman, et. al., supra n. 81, pp. 14-20
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the area of dealing with potential long-term water supply
changes.

Potential options:

o Keep the Water for Life Strategy as a provincial government document.

¢ Have other organizations create their own “water for life strategies.”

¢ When the Water for Life Strategy is revised, require it to be a strategy
agreed to by the public and the provincial government.

e Adopt an approach to “owning” the Water for Life Strategy” that is similar
to the Clean Air Strategic Alliance which sets priorities and agrees on
initiatives for air quality management.?4

Return to List of Issues (page 4)

1.4.2 Outcome: Alberta’s drinking water infrastructure meets emerging
standards and is managed for long-term sustainability

1.4.2.1 Identifying Emerging Standards
How are emerging standards identified? A

Discussion: Traditionally, the provincial government has identified new
standards by examining and comparing its standards to what
other jurisdictions, most notably the United States and other
provinces, are doing.?> Alberta Environment, however, has
committed to being a leading-edge jurisdiction.?¢ This will require
taking the initiative rather than reacting to what others are doing
in many areas including dealing with the impacts of a changing
climate and with pollutants such as pharmaceuticals and their by-
products.

Potential options:

¢ Continue the tradition of identifying new standards by examining what
other jurisdictions are doing.

¢ Detfermine what is required to be a jurisdiction that develops new
standards, particularly in terms of dealing with potential changes in long-
term water supply.

e Evaluate current policy instruments to determine how they contribute to
identifying emerging standards and developing new ones.

e Revise policy instruments to ensure efficient and effective identification of
emerging standards and development of new ones.

Return to List of Issues (page 6)

24 Clean Air Strategic Alliance (http://www.casahome.org/)

95 See, for example, Alberta Environmental Protection, A Comparison of Alberta’s Environmental Standards to Those of
Other North American Jurisdictions, 1999 (http://www3.gov.ab.ca/env/protenf/documents/enviro _standards?9.pdf)

?¢ How we will continue to be a leading edge jurisdiction for the 21st century, supra n. 67
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1.4.2.2 Perspectives, Strategies, and Priorities for Long-Term Water Supply

1.4.3

1.4.3.1

If changes in long-term water supply or other factors change our perspective to a
greater emphasis on watershed management or managing growth, will existing
policy instruments be capable of dealing with that type of change? A

Do policy instruments provide a consistent, comprehensive, and comprehensible
strategy for dealing with potential changes in long-term water supply? A

Do existing policy instruments make long-term water supply for people and
aquatic ecosystems an objective and priority? A

Discussion: In terms of drinking water and most aspects of supply
management, the dominant concern in the past has been
infrastructure and its cost. If the emphasis shifts to watershed
management or limiting growth, current policy instruments may
not be broad or adaptable enough to cope effectively.

Potential options:

e Do not evaluate this issue.

e Evaluate current policy instruments to determine how effective and
efficient they are at dealing with watershed management or managing
growth (as opposed to building, maintaining, and operating
infrastructure).

o Revise policy insfruments to ensure that they can efficiently and
effectively deal with the options of watershed management and
managing growth.

Return to List of Issues (page 6)

Outcome: Water is managed and allocated to sustain aquatic
ecosystems and ensure their contribution to Alberta’s
natural capital and quality of life is maintained

Meaning of Sustainability
What does sustainability mean?e A

Discussion: Whether you are talking about ecosystems, the economy, or
quality of life, sustainability requires a number of things, including a
desired level of performance, long-term maintenance of that
performance under normal circumstances, and the capability fo
bounce back from undesirable events. There is not a complete
nor commonly accepted definition of sustainability in policy
instruments (Table 6).

Sustaining an ecosystem may mean “re-sizing” rivers because
people’s activities have significantly altered the flow. In some
cases, this could mean a smaller river channel that provides
desirable features such as good water quality, a viable aquatic
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and riparian ecosystem, and resistance to invasion of exotic
species. In other cases, this could mean a larger river channel that
still provides stable banks, healthy fish and wildlife habitat,
assimilation of nutrients and other pollutants, etfc.

Table 6

Definitions of Sustainability

Policy Instruments

Definition of Sustainability

Vision of Sustainable
Development?’

= Vision: "Alberta, as a member of the global community, is a leader in sustainable

development, ensuring a healthy environment, a healthy economy, and a high quality of life

in the present and the future.”

Vision elements:

+ “The quality of air, water, and land is assured.”

+ "Alberta’s biological diversity is preserved — Biogeographical areas, habitat, and wildlife are
protected. Aesthetically attractive areas are set aside for recreational, cultural, and
spiritual needs.”

+ "We live within Alberta’s natural carrying capacity.”

¢ “The economy is healthy.”

+ "Market forces and regulatory systems work for sustainable development.”

¢ “Urban and rural communities offer a healthy environment for living.”

+ “Albertans are educated and informed about the economy and the environment.”

+ "Albertans are responsible global citizens.”

+ "Albertans are stewards of the environment and the economy.”

Alberta’s
Commitment to
Sustainable Resource
and Environmental
Management %8

“The use of Alberta’s natural resources shall be sustainable. This means:
= Renewable resources shall be managed to ensure their long-term viability and future use
potential.
= Non-renewable resources shall be managed in a manner fo maximize benefits to
Albertans.”

A Fish Conservation
Strategy for Alberta?’

"Achieving sustainability of fish stocks and other aquatic resources requires that these
resources, and the ecosystems that support them, be managed in such a way that their long-
term viability and productivity are maintained for the benefit of future generations.”

Framework for Water
Management
Planning100

"Water must be managed and conserved to meet current and evolving needs without
compromising the ability of future generations fo meet their own needs.”

Our Waters, Our
Future: Strategic Plan
2005-2010 o1

Sustainable development: “... to support the building of a strong economy while protecting
Canada'’s natural environment ... development is essential to satisfy human needs and
improve the quality of life, but must be based on the efficient and environmentally
responsible use of all of society’s scarce resources — natural, human and economic.”

Alberta Environment,
Business Plan 2002-05
and Alberta
Environment, Business
Plan 2003-06102

“Sustainable development refers to a development path that provides for the needs of the
present generation while ensuring the opportunity of future generations to have choices. At a
basic level, Albertans want fo continue what they do into the future and increase the ability of
their children and their children's children to meet their own needs.”

“Sustainability draws attention to the need to ensure future generations also have a high
quality of life and choices to meet their environmental, economic and societal aspirations.”

97 Alberta Legislative Assembly, Vision of Sustainable Development, 1993 in Alberta Environmental Protection,
Sustaining Alberta's Biodiversity (http://www.environment.gov.ab.ca/info/library/5852.pdf), p. 5

% Alberta’s Commitment to Sustainable Resource and Environmental Management, supra n. 33, p. 4

9 Alberta Sustainable Resource Development, Fish Conservation Strategy for Alberta: 2006-2010, 2006
(http://www.srd.gov.ab.ca/fw/fishing/pdf/Fish%20Conserv%20Strategy%202006.pdf), p. 7

100 Framework for Water Management Planning, supran. 57, p. 6
101 Fisheries and Oceans Canada, Our Waters, Our Future: Strategic Plan 2005-2010, 2005 (http://www.dfo-
mpo.gc.ca/dfo-mpo/plan/plan_e.pdf), p. 9

102 Alberta Environment, Business Plan 2002-05

68

(http://www.finance.gov.ab.ca/publications/budget/budget2002/envir.ntml#1) and Alberta Environment, Business
Plan 2003-06 (http://www.finance.gov.ab.ca/publications/budget/budget2003/envir.ntml#1)
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Table 6

Definitions of Sustainability

Policy Instruments

Definition of Sustainability

Alberta’s Environment:
Toward the 21st
Century103
(incorporated into the
Environmental
Protection and
Enhancement Act) 104

“Albertans are dedicated to achieving sustainable development which ensures that the
utilization of resources and the environment today does not impair prospects for their use by
future generations.”

Environment
Canada's

“Sustainable development [means] implementation of a process that integrates
environmental, economic and social considerations info decision making. This reinforces the
World Commission on Environment and Development’s conclusion that development should
be sustainable for the benefit of current and future generations.” "

Other Documents

Definition of Sustainability

World Commission on
Environment and
Development0é

“Sustainable development is development that meets the needs of the present without
compromising the ability of future generations to meet their own needs.”

The Canadian
Commission on
Conservation (1915)17

“Each generation is entitled to the interest on the natural capital, but the principal should be
handed on unimpaired.”

Canada's National
Task Force on
Environment and
Economy'08

“Development which ensures that the ufilization of resources and the environment today does
not damage prospects for their use by future generations.”

Challenges for the
Future 109

“Sustainable water management means that water must be managed fairly to meet current
needs without compromising the ability of future generations to meet their own needs.”

Task Force on Future
Environmental
Directions for
Alberta!1©

The World Commission on Environment and Development definition of sustainability “dictates
that growth can only be sustainable if it is environmentally sound.”

Environmental
Legislation Review
Panel!

“The principle of sustainable development, which ensures that the adverse impact on the
environment by economic activity is minimized so as to sustain the environment’s overall
integrity, should be applied to allow the development of Alberta’s economy in an
environmentally responsible manner and to integrate protection of the environment into
economic decisions at the earliest possible stages.”

International Institute
for Sustainable
Development 112

“For development to be sustainable it must integrate environmental stewardship, economic
development and the well-being of all people — not just for today but for countless generations
fo come.”

World Summit on
Sustainable
Development!3

"We recognize that poverty eradication, changing consumption and production patterns and
protecting and managing the natural resource base for economic and social development
are overarching objectives of and essential requirements for sustainable development.”

103 Alberta Government, Alberta’s Environment: Toward the 21st Century (c. 1991)

104 Environmental Protection and Enhancement Act, supra n. 32, s. 2(c), “utilization” was changed to “use.” The Water
Act does not include a definition of sustainability. Instead, it includes the principle of “recognizing the need to
manage and conserve water resources to sustain our environment and to ensure a healthy environment and high
quality of life in the present and future” (supra n. 12, s. 2(a)).

105 Environment Canada’s Sustainable Development Strategy (1997-2000) (http://www.ec.gc.ca/sd-

dd consult/final/SDG13 E.HTM)

106 World Commission on Environment and Development, Our Common Future, 1987
107 “Defining Sustainability,” The Sustainability Report (hitp://www.sustreport.org/background/definitions.htmil)

106 |bid

109 Alberta Environment, Water Management in Alberta: Challenges for the Future, c. 1991, p. 4

110 Task Force on Future Environmental Directions for Alberta, Ensuring Prosperity: Implementing Sustainable
Development, Environment Council of Alberta, 1995, p. 7

1 Environmental Legislation Review Panel, Report, 1991, p. 7

12 International Institute for Sustainable Development (hitp://www.iisd.org/about/)

113 United Nations, Report of the World Summit on Sustainable Development, 2002

(http://www.un.org/jsummit/html/documents/summit_docs.html - 2nd item in list), p. 2
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Potential options:

e Retain different definitions of sustainability.

e Evaluate the different definitions to determine how they conftribute to
meeting the outcomes in the Water for Life Strategy and achieving good
practice in water management.

o Detfermine which initiatives require a clear or common definition of
sustainability to proceed.

e Revise definitions of sustainability so that, though different, they are
compatible and conftribute to meeting the outcomes in the Water for Life
Strategy and achieving good practice in water management.

e Adopt one definition of sustainability.

e Adopt a different concept from sustainability that will be as or more
effective, but can be more accurately and precisely defined.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.4.3.2 Measuring Sustainability
Once we figure out what sustainability means, how will we measure it2 A

Discussion: A mutually acceptable and realistic definition of sustainability will
be complex.14 Defining sustainability will require setting limits on
the maximum acceptable levels of environmental disturbance
and then sefting performance measures to ensure that those limits
will not be exceeded. To be effective, those measures must be
expressed in clear and precise terms, and their achievement must
be scientifically measurable, diligently monitored and enforced,
and changed when monitoring shows that limits are not being
achieved.115

Alberta Environment has developed measures and indicators that
are a start fowards performance measures that allow us to
understand whether efforts at sustainability are succeeding or
not.1¢ It is unclear how effective the measures and indicators'!”
are.

4

115
116

Understanding what a sustainable future looks like may be the key. “The greatest challenge for countries such as
Canada is that [sustainable development] requires they take steps towards a destination they cannot currently
imagine. In other words, while leaders from all parts of Canada can envision a prosperous economic future for the
counftry, they cannot envision one that differs very much from the status quo.” (Karen Clark, Jennifer McKay, and
Anne Mitchell, Sustainable Development in Canada: A New Federal Plan, Canadian Institute for Environmental Law
and Policy, 2001 (http://cielap.org/pdf/sdreport.pdf))

Wenig, “"What's Smart,” supra n. 78

Alberta Environment's Performance Measures and Indicators - Levels 1 & 2: Environmental Indicators (&) Behavioural
Indicators, 2002 (http://www3.gov.ab.ca/env/dept/reports/performance/perfmeasures.pdf). Alberta Environment’s
annual business plans show how these performance measures and indicators are used. For example, see Alberta
Environment, Business Plan 2006-09 (http://www.finance.gov.ab.ca/publications/budget/budget2006/envir.ntml#1).
For an overview of performance measures for sustainability, see Conference Board of Canada, Sustainability: A
Winning Merger of Growth and the Environment, 2006 (http://www.conferenceboard.ca/boardwiseii/signin.asp -
free document, but sign-in required to access). For a discussion of performance measures and other examples of
performance measures previously used by Alberta Environment, see Breitman, et. al., supra n. 81, Appendix A.

The role of descriptive indicators is to raise awareness. It should not be expected that those indicators will create
change in environmental conditions.
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Other organizations ranging from federal and provincial agencies
to municipal governments to community associations have also
developed principles and performance measures on sustainability.
It is unclear to what extent these principles and performance
measures are compatible with Alberta Environment’s approach to
sustainability and whether compatibility is a necessary or desirable
goal.118

Performance measures allow decision-makers to predict the
benefits and costs of, for example, pursuing policy opftions,
approving or rejecting a proposal, and considering changes to
the management of flow patterns, water allocations, or
wastewater discharge limits within a watershed.

The irrigation industry has developed criteria for assessing the
consequences of increased or decreased water availability. Work
on instream flow needs is also making progress on determining
how changes in flow translate into changes in environmental
quality.

Potential options:

e Confinue with the current system of performance measures.

e Evaluate the system of performance measures to determine how they
contribute to achieving sustainability and the outcomes in the Water for
Life Strategy.

e Develop a more definitive, concrete, and comprehensive set of aquatic
environment thresholds that can be applied across the board in all water
and land management contexts and, if necessary, a clear generic
framework for deciding when thresholds can be exceeded.

e Revise the system of performance measures to increase their contribution
to achieving sustainability and the outcomes in the Water for Life Strategy.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.4.3.3 Responsibility for Achieving Sustainability

When we know what sustainability means and how to measure it, who will be
responsible for achieving ite A

Discussion: Achieving sustainability will be a shared responsibility. However, to
be effective, there will need to be clear assignment of
responsibility for the different aspects of sustainability. During the
public consultations leading up to the Water for Life Strategy, the
public identified — through a ministerial forum, telephone survey,
and submission of responses to questions in a workbook — some of
the responsibilities they expected various participants in the water
management field to assume. These responsibilities are shown in
Table 7 with, in the public’s view, the provincial government

118 For a discussion of incorporating statements and procedures on sustainability, see Ensuring Prosperity: Implementing
Sustainable Development, supra n. 110, pp. 34-46, 57-58, 63, 65-67, 73-75 & 79-83
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having full or partial responsibility for all but one of the roles
identified.!?

Potential options:

e Assume that everyone is in agreement about who is responsible for what.

¢ Determine if there is agreement on who should be responsible for what in
terms of implementing sustainability.

e Revise policy instruments to ensure that they are compatible with a
common understanding of who should be responsible.

e Revise policy instruments to ensure that responsibilities can be carried out
effectively to achieve the outcomes in the Water for Life Strategy.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.4.3.4 Adaptive Management

Are existing policy instruments sufficient to allow adaptive management to
succeede A

Discussion: Alberta Environment has adopted adaptive management as one
of its management strategies.’?0 Adaptive management allows
contfinuous improvement by learning from and responding o new
issues and solutions.

Adaptive management has gained some credibility among
environmental scientists’2! and it might have value in Alberta’s
water management since, as environmental scientists conceive of
it, it is designed for complex systems.

Managing complex systems requires that certain preconditions be
met:122

¢ Sensitivity to initial conditions — accurate definition of how
things are and how they got to be that way

e Coping with uncertainty: - understanding where
uncertainty exists and building in ways to pursue the
probable while allowing room for the unpredictable

120

121

122

Table 7 shows the general responisibilities the public identified. The public also wanted the provincial government to
be responsible for more specific fasks. See Equus Consulting Group, Water for Life, Minister’s Forum on Water:
Summary of Advice Received, Government of Alberta, 2002

(http://www.waterforlife.gov.ab.ca/docs/summary report.pdf).

Alberta Environment's definition of adaptive management is “project management that plans contingencies and
actions to address uncertainty in environmental impacts, and variability in environmental conditions.” (Water
Conservation and Allocation Guideline for Qilfield Injection, supra n. 16, p. 56)

"Adaptive Management” (http://en.wikipedia.org/wiki/Adaptive management). Note the inclusion of monitoring,
iteration, process, decision-making, optimization, inference, and uncertainty reduction in contrast to Alberta
Environment’s definition.

Bob Morrison, “Can Chaos Theory Solve the Puzzles of Planning2” Moving Beyond Now, v. 1, no. 1 (August, 2002), pp.
13-15. Because of the complex nature of water management, adaptive management is a reality rather than a
strategy. Instead, the issue may be more appropriately described as what strategies should be adopted to adapt.
For example, according to the Conference Board of Canada, there are three phases to environmental
management in the business world: ad-hoc, managing for compliance, and managing for sustainable
development (cited in Ensuring Prosperity, supra n. 110, p. 77.). Each phase has different ways of adapting.
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Table 7
Responsibility for Water Management
As Identified During Public Consultation Phase of the Water for Life Strategy
Who Should Be Responsible?
L . T First Provincial Federal
Individuals | Corporations | Municipalities Nations e p——— e
Accountable leader in developing and implementing the water strategy )
Leader and accountable party in implementing a water management system focused on each of the °
seven major water basins
Assess changes and help Albertans make important adjustments in the way water is used and °
o strengthen existing practices
g Long-term risk management approach, safety and sustainability of water, authoritative supply °
£ forecasts, and demand management
8 Security of prior allocations, improved allocation criteria, and flexibility to account for future °
= needs and conditions
g Requirements for water use that is not appropriate [}
E Develop individual water supplies for rural residences ®
g- Develop pipelines and water-co-ops to deliver untreated water supply to individual rural ° °
n residences
Develop regional water supply systems °
o g Motivate Albertans to use water wisely and place a higher emphasis on conservation
[ &
= § Establish water conservation incentives (e.g., fax rebates) °
5 § Explore ways to increase water conservation even if this increases costs to the person using the °
5 s water
3 Implement improved water conservation practices
(-5 .
Ensure safe drinking water for all Albertans [
> Common, comprehensive definition of safe drinking water and clear legal notation that
= A . ; . N )
= drinking water (for human consumption) is the highest priority of water use
8 Continue to prevent pollution and contamination °
o Monitor the quality and safety of the water supply for small municipal water systems ° [}
2
g Investigate means to stimulate innovation in industry and agriculture for prevention of pollution °
and contamination
Increased role in assuring that municipal and private water supplies are safe °
(%)
o ';:: Do not allocate water if it would potentially harm the aquatic environment [
% E
8‘ g If there are shortages, put a higher priority on preserving natural aquatic environments °
=
< E Assess aquatic environments and determine the water quantity and quality needed to °
w maintain them and ensure that the allocation is maintained
Educate stakeholders and the public in water management planning and implementation )

SOURCES: From Waxwing Synthesis and Resolution Inc., Assessment of Alberta’s Draft Water Strategy, 2003, pp. 9-10. Based on Equus Consulting Group, Water for Life, Minister’s Forum on Water: Summary of Advice Received, Government
of Alberta, 2002 (http://www.waterforlife.gov.ab.ca/docs/summary report.pdf), covering letter & pp. 2-4. Results from Random Telephone Survey: Summary Report, Alberta Environment, 2002
(http://www.waterforlife.gov.ab.ca/docs/telephone.pdf), pp. 5-7, and Results from Completed Workbooks: Data Tables, Alberta Environment, 2002 (http://www.waterforlife.gov.ab.ca/docs/1-bwbsummary.pdf), pp. 4-6 — with
analysis from Bob Morrison, “Measuring Two-Cents' Worth: The Benefits and Hazards of Gauging Public Views on Issues,” Moving Beyond Now, v. 1, no. 1 (August, 2002), pp. 19-36.
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¢ Understanding interactions: - determining how people and
the watershed will react in response to changes in policy
and physical conditions

= Eliminating randomness: - explaining behavior that
appears haphazard.

A form of adaptive management has in the past been practiced
by Alberta Environment in managing water. This has generally
involved structural solutions (e.g., supply augmentation, freatment
upgrades, flow regulation) and problem identification after water
use management problems have already occurred.

It is unclear if existing policy instruments are capable of creating
the preconditions that will allow adaptive management to
succeed. This is of particular concern in terms of oilfield injection.

The multi-stakeholder committee which examined the issue of
oilfield injection was unable to determine the significance of
altering the hydrologic cycle by using water for oilfield injection.
Instead, it focused on the effects on local watersheds of
withdrawing water for oilfield injection and how changes could be
made to achieve greater conservation.!2 This approach singled
out a particular use of water without dealing directly with the
fundamental concern — the impact of altering the movement of
water within the hydrologic cycle.

As well, the committee only considered non-saline water.124
Although saline water!25 is not desirable for human uses of water, it
directly affects the hydrologic cycle if withdrawn from unconfined
aquifers or surface water sources.

Adaptive management is designed for coping with changes in
knowledge that require a significant change in policy or practice.
In the example of oilfield injection, it is unlikely that adaptive
management can succeed if there is a significant change. This is
because, on one hand, the water will be "unavailable” for a long
time if it turns out injection should not have been allowed. On the
other hand, if the restrictions on injection turn out to have been
unnecessary, then the cost of additional facilities and procedures

123
124

125

74

Advisory Committee on Water Use Practice and Policy, supran. 14, p. 4

The Committee defined non-saline water as water with 4,000 milligrams or less of total dissolved solids per liter (p. 4).
This limit does not take info account the potential for desalination of saline water and the potential future need for
desalination in Alberta. For a list of reports on desalination, see http://www.usbr.gov/pmts/water/reports.html.
There are two types of saline water to consider: “produced water,” water that is pumped out with the oil and
“make up water,” water that is diverted from elsewhere to supplement the produced water that is injected. It is
estimated that 83% of water used for oilfield injection is produced water, 13% is non-saline make up water, and 4% is
saline make up water. (Advisory Committee on Water Use Practice and Policy, supran. 14, p. 13)

Given the quantity and quality of data on water use, these should be considered rough estimates. For discussion of
the water use data, see Hydrogeological Consultants Ltd., supra n. 18, Chapters 4 & 5, Geowa Information
Technologies Ltd., Water Use for Injection Purposes, 2003

(http://www.waterforlife.gov.ab.ca/docs/geowa report.pdf), pp. 6-22, and Griffiths and Woynillowicz, supra n. 18,
pp. 25-27.
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will be unrecoverable. Other aspects of water management such
as dams, wastewater discharge, and water conservation
objectives present similar dilemmas for making adapftive
management workable.

Potential options:

Continue with adaptive management as currently practiced.

Evaluate existing policy insfruments to determine if they are capable of

= creatfing the necessary preconditions

= encouraging anficipatory responses to issues

= allowing consideration and implementation of the appropriate
structural and non-structural solutions so that adaptive management
can succeed.

Revise policy instruments so that adaptive management can succeed.

Require adaptive management responses to be predicted and

evaluated prior to decisions being made.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.4.4 Ovutcome: Wateris managed and allocated to support sustainable

economic development and the strategic priorities of
the province

1.4.4.1 Legal Requirements in Plans

Should plans developed using a watershed approach create legal requirements
that a Director’s decisions must meete A

Discussion: An Alberta Environment Director must consider matters and factors

in an approved water management plan. Having matters and
factors identified in a single document allows the Director to
efficiently identify community concerns and views.

A community’s water management plan, although considered,
can be overridden by the Director. As well, conventional wisdom
is that a Director will consider any matter or factor in a plan
whether the plan is approved or not.

Decisions are based on the Director’s ability to interpret and
respond fo economic and social pressures, yet almost exclusively
the only way these economic and social pressures are assessed in
an open and accountable way is through a water management
planning process.

The current advisory nature of water management plans does not
encourage the Director to participate in open, accountable
planning to ensure that the results support sustainable economic
development and the strategic priorities of the province.

December 15, 2006
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There is arisk that a community’s watershed plan may not
adequately account for regional, provincial, national, or
international needs and priorities.’2¢  Although some policy
instruments such as the Master Agreement on Apportionment, 2/
Water Act, and Framework for Water Management Planning
provide checks and balances on what a community can do, the
federal and provincial governments may lack the science,
performance measures, or policy direction to ensure that larger-
scale issues are addressed and resolved.

As well, older policy instruments such as the International Boundary
Waters Treaty and the Master Agreement focus on water
withdrawals for human consumption. Provisions in those policy
instruments for environmental protection may not be adequate to
meet foday’s needs.128

Resolution of the oilfield injection issue is an example of an
internafional need that may not be adequately addressed, even if
provincial or national issues receive proper attention. While local,
regional, provincial, or national approaches to the ailfield injection
issue are valid, the question of how much oilfield injection affects
the hydrologic cycle is an international issue. Qilfield injection is
practiced worldwide and, if there is a problem with its effect on
the long-term availability of water, that effect can only be
measured in a global context.

Potential options:
e Confinue with current discretion.
e Evaluate the current discretion to determine how it supports sustainable
economic development and the strategic priorities of the province.

126

127

128

76

Michael M. Wenig, “"Making Sense of New Terms,” supra n. 75. One of the considerations when examining issues is
the impact on Canada’s national environmental interests of changing environmental policy instruments fo be
consistent with the standards of our trading partners (See, for example, Wenig, “What's Smart,” supra n. 78).
Government of Canada, Government of Alberta, Government of Saskatchewan, and Government of Manitoba,
Master Agreement on Apportionment, 1969

http://www.iigr.ca/pdf/documents/1348 Master Agreement on App.pdf). Other extra-provincial policy
instruments include Government of the United States and [Government of Canadal, International Boundary Waters
Treaty Act, (http://laws.justice.gc.ca/en/i-17/245665.html), and Government of Canada, Government of
Saskatchewan, Government of Alberta, Government of British Columbia, Government of the Yukon, and
Government of the Northwest Territories, Mackenzie River Basin Transboundary Waters Master Agreement, 1997
(http://www.mrbb.ca/document details.asp2DID=3&File=WaterMaster.zip)

Michael M. Wenig and Michael S. Quinn, "Off Course in Managing Transboundary Rivers,” LawNow,
September/October, 2006 (http://www.lawnow.org/downloads/documentioader.aspx?2id=3716). Environmental
protection provisions in the Master Agreement include consideration of water quality and ground water
problems/recommendations (s. 6-6.1), the conditional minimum flow and annual volume requirements that Alberta
must meet (Schedule A), and water quality objectives for inferprovincial rivers (Appendix E). In the Boundary Waters
Treaty, provisions that may be applicable to environmental profection include a prohibition against injury resulting
from interference with or diversion of water (Arficle ll), a prohibition against uses, obstructions, or diversions that
affect the level or flow of water — without approval of the International Joint Commission (Article lll), a prohibition
against pollution causing injury fo health or property (Arficle 1V), a prohibition against injury fo property because of
the conveyance of St. Mary River water in the Milk River (Article VI), and no water use that conflicts with or restrains
uses for domestic or sanitary purposes (Arficle (VIIl). These Treaty provisions apply to water bodies along the
Canada-U.S. border (and in some cases, their tributaries) and to injury suffered in one country because of actions in
the other. In most cases, they do not apply to water uses or infrastructure that existed prior to 1910.
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e Revise the discretion to ensure that the Director’s decisions support
sustainable economic development and the strategic priorities of the
province.

o Require the Director to consult with and be accountable to the local
WPAC when exercising discretion to resolve conflicts or deciding how to
make a decision that supports sustainable economic development and
the strategic priorities of the province.

e Make it mandatory that a Director comply with the criteria included in
water management plans.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.4.4.2 First-in-Time, First-in-Right Principle

For new allocations, should different requirements replace or supplement the
principle of “first-in-time, first-in-right” (FITFIR)2 A

For old allocations, should FITFIR be dependent on water conservation or other
requirements to support sustainable economic development and the strategic
priorities of the province? A

Discussion: The “first-in-time, first-in-right” principle is a clear method of
rationing water during a shortage. Most, if not all, existing
allocations are already based on FITFIR. FITFIR protects the
substantial investment water users, including the Government of
Alberta, have made in their projects.

The public has asked for decisions on new licences to be fairer
and more beneficial than FITFIR.12? FITFIR does nof, in itself,
encourage water conservation by senior (older) licensees. FITFIR
also does not address factors such as fairness, ability to pay, or
highest value use.

Some of these limitations may be reduced if, as has been done in
the South Saskatchewan River Basin, a limit is placed on the
amount of water that can be licensed in a watershed and a
system for transferring water allocations is put in place. This makes
a senior licence more valuable since it has first call on water during
a shortage. If the money that can be made from a transfer is high
enough, a senior licensee will be encouraged to conserve water
so that the right to use the conserved water can be sold to
someone else. As well, in the view of some, a fairer distribution of
water will occur if water moves to higher valued uses rather than
relying on the government to determine which uses are more
important.

In the United States, application and effectiveness of FITFIR varies.
Factors such as separate treatment of surface and ground water,
lack of well-defined water rights, and diplomatic administrators

129 For example, see Equus Consulting Group, Minister’s Forum, supra n. 119, p. 3.
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canresult in loopholes to FITFIR. These loopholes, in some cases,
make FITFIR “fairer” and therefore more acceptable.130

Beyond FITFIR, Alberta Environment’s view is that other forms of
rationing are the responsibility of licensees. Licensees can “act
proactively in times of shorfage to arrange assignments or fransfers
with others as a risk management tool.” 13!

Under the Water Act, 32 the responsibility for enforcing priorities
belongs to the licensees. In the past, Alberta Environment has,
instead, used its discretionary authority fo administer and enforce
priorities. This practice has provided a “referee” with the
necessary resources to provide an orderly and effective rationing
of limited water supplies. Unless Alberta Environment discontinues
this practice, it will be creating a situation where one form of
rafioning receives preferential freatment from the government.

Potential options:

Continue current practice with FITFIR.

Evaluate FITFIR to determine how it supports sustainable economic
development and the strategic priorities of the province.

Evaluate the effectiveness of Alberta Environment in playing a role in
administering priorities and other forms of rationing.

In each watershed, place limits on the amount of water that can be
allocated and authorize the ability to transfer allocations of water.

Apply FITFIR fo new allocations in ways that ensure that the negative
impacts on current and future users and uses are reduced to acceptable
levels.

As allowed by law, modify FITFIR for old allocations to reduce the negative
impact on current and future users and uses.

Replace FITFIR with a system such as is used for wastewater discharge
approvals that allows, as necessary, regular upgrading of licence
conditions and easier and fairer access to water for new users.
Supplement or support FITFIR with other forms of rationing such as fixed
allotments, percentage reduction in use, higher water rates, restriction of
specific uses, rotation, conservation credits, and fransferable rations. 133

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

130
131

132
133

78

W. H. Ellis, Legal Constraints on Alberta Water Management, Alberta Environmental Research Trust, 1984.

Response to the Recommendations of the Highwood Public Advisory Committee, supra n. 9, p. 8. The Public
Advisory Committee’'s recommendation was that Alberta Environment “administrators should be receptive fo, and
encourage water rationing and deficit sharing in times of deficits rather than strict adherence to [FITFIR].” (Public
Advisory Committee, Highwood Water Management Plan, supra n. 9, p. xvi.)

Water Act, supran. 12,s. 30

Breitman, et. al., supra n. 81, pp. 4-5. For experiences with rationing, see Breitman, et. al., pp. 6-10 and Watrecon,

supra n. 85, pp. 5-6.
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1.4.4.3 Bans on Export of Water, Inter-Basin Transfer, and New Licence Applications in the
Bow and Oldman River Basins

Should requirements be adopted for exemptions to the bans on export of water,
inter-basin transfer, and new licence applications in the Bow and Oldman River

Basinse A

Do the bans contribute to supporting sustainable economic development and
the strategic priorities of the province?

Discussion:

The legislated bans on inter-basin transfers and export of water
and the Bow/Oldman licence application ban are considered
clear and difficult to circumvent. They encourage people to

manage water within the carrying capacity of their watershed.

Loopholes exist to the export ban, 34 while the ability to licence
reserved water provides a method for circumventing the
Bow/Oldman licence application ban. The inter-basin transfer ban
has been overridden. Unlike in western U.S. states, there are no
requirements that must be met when an exemption to an inter-
basin or export ban is approved.13% Decisions in Alberta are ad-
hoc.

There are differing opinions on whether a ban on export of water
can withstand legal challenges under international frade
agreements. The differences are about issues such as whether
water is a product, whether water is an exhaustible natural
resource, and whether an export ban treats foreign investors fairly.
If an export ban is determined to violate intfernational frade
agreements, then new requirements would be needed to
maintain control over exports. For Albertans, these new
requirements could include more stringent conservation measures,
higher standards of environmental protection, and a clear
rationale for why some water exports are allowed (e.g., municipal
water).136

Potential options:

e Confinue current bans as they are.

o Detfermine the value of requirements for exemptions to the bans.

e Determine how the bans support sustainable economic development
and the strategic priorities of the province.

e Adopt requirements for exemptions to the bans.

e Eliminate the bans.

¢ Modify the bans to ensure they support sustainable economic
development and the strategic priorities of the province.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

134 Water Act, supra n. 12, s. 46(3). The exemptions are for processed and municipal water.

135 Morrison, "What Really Matters,” supra n. 10, pp. 7-10

13 Arlene Kwasniak, “Will Canada be forced to share its water supply2” U, Winter, 2006
(http://www.ucalgary.ca/umagazine/issues/2006-02/departments/unleashed-opinion.html)
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1.4.4.4 Investment in Infrastructure, Administrative, and Cost-Sharing Programs

1.4.5

1.4.5.1

With our extensive investment in infrastructure, administrative, and cost-sharing
programs, is long-term water supply a priority concern?

Discussion: Our existing policy insfruments and the way they have been
implemented may have positioned Alberta to be able to “ride out
the storm” of potential changes in long-term water supply due to
climate change, cycles of drought, growth, and other factors.

Potential options:
o Confinue with the current approach to dealing with potential changes in
long-term water supply.
e Evaluate policy instruments and their implementation to determine how
the province would cope with changes in water supply.
o Revise the current approach to dealing with potential changes to long-
term water supply based on the province's ability to cope with change.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

Ovutcome: Albertans have the knowledge, tools and motivation to
implement actions that will maintain or improve the
province’s water resources

Ability to Deal With Changes in Long-Term Water Supply

Is this a realistic goal for something as complex as changes in long-term water
supply?e

In terms of whether to move water to people or people to water, how do current
policy instruments benefit or detract from our ability to deal with changes in long-
term water supply? A

Discussion: Substantial progress on these issues may not be possible unless the
public is fully informed. The issues, though, are complex, uncertain,
and influenced by global pressures. It may be unrealistic to
expect water management policy instruments to deal effectively
with changes in long-term water supply. As well, despite
considerable publicity about such things as water supply, the
quality of that supply, and climate change, important segments of
the public remain unsupportive of efforts to deal with potential
changes in long-term water supply and the consequences. '3

137 For example,

e 51% of Albertans "do not believe greenhouse gases are heating up the planet” and only 35% of Canadians
trust the federal government to “take the right and most reasonable steps to reduce Canada’s greenhouse
gas emissions to protect against global warming” (“Tory trust on climate policy wanes,” Calgary Herald,
October 2, 2006, A5)
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Potential options:

Keep the outcome as it is.

Review this outcome to determine if it increases or decreases the
efficiency and effectiveness of efforts to deal with changes in long-term
water supply.

Improve awareness efforts to ensure that Albertans have full and
complete knowledge of changes in long-term water supply.

Change the outcome to emphasize full and complete knowledge on the
part of elected officials, business and community leaders, and
administrators responsible for ensuring long-term water supply.

Implement “strategic shifts” to move the government away from its
traditional role of worrying about how water supplies will change to
initiatives that link air and water issues so that the status quo in water
supply is protected until such fime as potential changes in water supply
can be defined more precisely.

Adopt a growth (or smart growth) management strategy for urban and/or
rural areas.

Return to List of Issues (page 13)

1.5 Lower Impact Development

FOCUSING QUESTION
How would lower impact development be

implemented in an urban and rural municipal context

using existing policy instruments?

1.5.1 Ovutcome: All outcomes

1.5.1.1 Evaluation of Water Management Programs

When and where is there a need to lower the impacts of development?

Should there be a systematic evaluation of water management programs to
determine the extent to which they contribute to or inhibit lowering the impacts
of development? A

Discussion: Development of the Water Strategy was based on the premise

that the public should not be prejudiced by what had or had not
been done in the past. The intention was to give the public a
clean slate. To achieve this objective, Alberta Environment did not
provide the public with an evaluation of its programs to identify

e When told that water charges "“are not high enough to pay for ensuring the safety of drinking water sources
such as underground streams or above-ground lakes,” just under 60% of Canadians said they would be willing
to pay more. However, 43% of the respondents either were unwilling to pay anything (19%) or were unable to
answer the question (24%). (Environics International, Public Opinion on Environmental Education, Urban Sprawl,
and Water Issues, Sustainability Network, 2002 (http://www.sustain.web.ca/cbt/research%20-
%20July%202002.pdf), p. 22)
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their strengths and weaknesses. As a result, the public’s views and
the Water for Life Strategy were, for the most part, not explicitly
linked to the past performance of water management programs.

Potential options:

Continue with the activities already idenftified in the Water for Life Strategy
that will produce information for evaluating programs. 138

Consolidate and publicize the results of previous reviews and evaluations
of water management programes.

Document existing performance measures and develop new ones to
evaluate water management programs.

Develop a clear assessment of the pros and cons of different
management approaches (e.g., “command and conftrol,” performance-
based, market mechanisms), the overlaps among them, and the
circumstances in which each is best suited.

Prepare a Level 1 (preliminary assessment) of the effectiveness of each
program.

Expand the Strategy’s independent, on-going review process to include
detailed evaluation of the outcomes of all water management programs.

Return to List of Issues (page 4)

1.5.1.2 Knowledge and Tools to Lower the Impact of Development

Do we have the knowledge and tools to determine the current impacts of
development and whether those impacts are too highe A

Do we have the knowledge and the tools to evaluate to what extent lower
impact development initiatives are beneficial? A

Discussion: Lower impact development is a desirable goal. It is an explicit or

implicit goal in most policy instruments. However, actual decisions
and the resulting impacts on people and the environment
sometimes do not reflect our good intentions. Policy instruments
may not be up to the challenge of creating the knowledge,
analytical skill, and motivation to be able to lower the impact of
development.

Potential options:

Continue with current policy instruments and their implementation.
Determine what levels of knowledge, analytical skill, and motivation are
necessary to be able to make, implement, and enforce decisions that
lower the impact of development.

Evaluate current policy instruments to determine how they contribute to
the knowledge, analytical skill, and motivation necessary to achieve
lower impact development.

138

82

Activities that will produce information for evaluating programs include the assessment of drinking water facilities,
establishing grant criteria for regional water systems, establishing a system to monitor and report water use,
establishing a public awareness and education program on water conservation, developing a system for monitoring
and assessing aquatic ecosystems, and managing Alberta’s water infrastructure for long-term sustainability.
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e Revise policy instruments to increase the knowledge, analytical skill, and
motivation related to lowering the impact of development.

Return to List of Issues (page 6)

1.5.1.3 Empowerment of Municipalities

The empowerment of municipalities fo reduce the impact of development on
watersheds needs to be examined. A

Discussion:

The Water for Life Strategy supports an active role for local
communities in leadership and planning. The Strategy is not clear
on the role local communities can and are expected to play in
water management.

Municipalities have explicit powers that are granted by the
provincial government, primarily through the Municipal
Government Act. Provinces can grant municipalities considerable
power and influence on environmental matters, including the
ability to adopt requirements that are more strict than those used
by provincial regulators (and even by federal regulators in fields
where provincial regulatory authority is concurrent with federal
authority). 137

One important concern for municipalities is management of
riparian land. There are a variety of policy tools available for
municipalities to influence and approve the use of riparian land
including'40

e guidelines in the provincial government’s Land Use Policies

e establishing development setbacks in the municipality’s
Land Use Bylaw

o the ability to establish direct control districts

e the power to obtain land for environmental and municipal
reserve during the subdivision approval process.

These policy tools were not explicitly designed for riparian areas
and may not provide efficient or effective methods of managing
riparian land use.

Questions have been raised about the adequacy of the Municipal
Government Act's minimum six-meter buffer (or setback) around a
water body during the subdivision approval process. The purposes

139

140

See, for example, Michael M. Wenig, “Precautionary Principle Gains a Judicial Foothold,” LawNow,
August/September, 2003 (http://www.ucalgary.ca/~cirl/pdf/2003dAugSepWenig.pdf) which discusses the Supreme

Court’s decision concerning the ability of the Town of Hudson, Quebec to regulate pesticide use within its
boundaries.
Land Use Policies, supra n. 40 and Municipal Government Act, RSA 2000, c. M-26

(http://www.gp.gov.ab.ca/documents/Acts/M26.cfm2frm isbn=0779748638), s. 639-641, 661, and 664.

December 15, 2006

A =potentialgap 83


http://www.ucalgary.ca/%7Ecirl/pdf/2003dAugSepWenig.pdf
http://www.qp.gov.ab.ca/documents/Acts/M26.cfm?frm_isbn=0779748638

Westhoff Engineering

Resources Lid.

Wendy Aupers & Associates Waxwing Synthesis
and Resolution Inc.

for the buffer are prevention of pollution and/or provision of public
access to and beside the bed and shores. 141

Buffers make administration and regulation easier and may
reduce the impact on water bodies. However, a review of the
buffers used in other jurisdictions indicates that six meters is usually
not considered sufficient for controlling the impacts of land uses
near water bodies.142

For management of riparian land to be effective, it must be based
on a good understanding of how riparian areas function and
change. For ariver or stream, this means, among other things,
taking into account the natural meandering or movement of the
channel within its floodplain.

Effective management of riparian land also requires that
knowledge about riparian areas is readily available on a timely
basis to municipalities and other decision-making bodies. This can
be accomplished by hiring qualified consultants or utilizing services
such as the riparian health assessments offered through the Cows
and Fish Program. It is unclear what role experts within the
provincial government are expected to play and whether that
role is sufficient to contribute to the success of the Water for Life
Strategy.

Concerns have also been expressed about managing land use
and stormwater in the watershed upstream from a municipality.
The policy instruments of the provincial government (e.g.,
approvals, economic instruments, enforcement, regional systems)
can be effective in lowering the impact of development, but
municipalities can also take action by establishing regional
partnerships that create a level playing field for developers while
at the same time reducing impacts on the watershed.

Potential options:

Do not examine this issue.

Examine both the policy instruments that define the rights and
responsibilities of municipalities and the opportunities for inifiative,
leadership, and management available to local authorities.

Evaluate existing policy instruments to determine what encourages or
discourages proactive measures from municipalities to reduce the
impacts of development.

Revise the Strategy, policy instruments, or their implementation to improve
the conftribution of municipalities to water management.

141 The six-meter buffer is for "environmental reserve.” In addition to the six-meter buffer, environmental reserve can

consist of a:

= aswamp, gully, ravine, coulee or natural drainage course
= land that is subject to flooding or unstable.
Municipalities have successfully obtained more land for environmental reserve than six meters and there are
currently other tools for managing riparian lands (e.g., overlays, land-use bylaws) that are not being used.

142 Waxwing Synthesis and Resolution Inc., Issues and Policy Recommendations: Nose Creek Watershed, 2005
(http://www.qirdrie.ca/Content/environment/nosecreek/images/Waxwing Nose Creek Objective 2 Main Report.

pdi), p. 4
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e Offerincentives or require municipalities to incorporate watershed
management provisions into bylaws.
¢ Require municipalities fo assess watershed issues at the beginning of and
throughout the development process.
e Interms of riparian land management,
= examine the benefits of current policy instruments including the use of
voluntary and mandatory compliance

= defermine the roles the provincial government, municipalities, and
others should play in ensuring that the Water for Life Strategy succeeds
in protecting riparian areas

= provide support and resources to ensure that riparian lands are
managed effectively

= define what pollution and public access mean in terms of establishing
riparian land use buffers143

= design and implement land use buffer requirements that are based on
riparian functionality.

e Provide better information and knowledge about management of
watersheds.

e Create orrevise mechanisms such as model bylaws, policies, regulations,
guidelines, standards, and cost-sharing/grants that incorporate watershed
issues and provisions info municipal decision-making in a tfimely and
effective manner.

Return to List of Issues (page 4)

1.5.1.4 Development Patterns and Choices Among Solutions

Development patterns are influenced by policy instruments in ways that may or
may not support achieving outcomes in the Water for Life Strategy. A

Policy instruments influence water management solutions by encouraging or
discouraging choices that lead to desirable outcomes. A

Discussion: There are many issues associated with the relationship between
development and water management. Two prominent issues are

¢ the increased difficulty and expense involved in serving
and regulating dispersed development

¢ finding the most efficient and effective solutions for
managing water for the type of development that occurs.

Alberta Environment has identified regional water and wastewater
systems as a key to sustainable water management. This is
because of the perceived inability of small communities to keep
up with drinking water standards (i.e., build, operate, and maintain
systems) and the need for trained personnel.’#4 Regional systems
help sustain dispersed development and, therefore, may not be

143 Municipalities do not need to invoke the environmental reserve power to establish riparian buffers and are therefore
not held to the pollution prevention and public access provisions alone.
144 Yee, Alberta's Strategy for Sustainability, supra n. 15
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the most sustainable method of satisfying local needs for reliable
water and wastewater systems.

Potential options:

e Do not evaluate this issue.

¢ Evaluate how policy instruments contribute to encouraging different
patterns of development and finding the most efficient and effective
solutions for managing water.

e Evaluate the concept of regional water and wastewater systems to
determine their effectiveness in lowering the impact of development and
in promoting sustainable development patterns.

e Revise policy instruments to ensure development patterns and water
management solutions are compatible with the Water for Life Strategy.

Return to List of Issues (page 4)

1.5.1.5 Risk Management

How are risks supposed to be managed?

Discussion:

All decisions involve risks. Each policy instrument contains
qualitative or quantitative direction (infended or not) on how to
deal with risk. It is unclear to what extent the water management
risks are understood and intentionally managed by decision-
makers, the public, and the people responsible for implementing
decisions. Of particular importance are situations where water
and other resources are used for multiple, offen conflicting
purposes or where decisions are made about the allocation of
money and other scarce resources.

Risk management uses scientific information, but is not a science.
It involves value judgments about the desirability of harmful events.
It places a heavy burden on society’s instfitutions such as
governments, courts, and religious organizations, sometimes in the
role of risk-minimizers so risk-takers can operate successfully.145

The burden of managing risks to society is today often shouldered
by governments. Since governments sanction activities that —
even when conducted within legal limits — may cause impacts on
others or the environment, this can shift risk and any harm that
results onto society. As aresult, ignorance is no reliable excuse for
administrators in applying due diligence.

In risk management, a distinction needs to be made between “life
and death” issues of right and wrong and less important issues
where the choice is which option is better. Each type of risk
requires different approaches to informed consent and the social
engineering that is the inevitable outcome of risk management.

145 Morrison, “Aesop’s Fables,” supran. 71
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Risk management involves decisions on whether or not to apply
the precautionary principle.’#¢ The principle has been addressed
by the federal government and the Supreme Court, but it is not
clear how it should or can be applied in water management
decisions. 14

Although risk management must deal with problems of
engineering and physical science, risk is primarily a problem of
human desire and perception. Predicting how people will react to
change, particularly change in government policy, is essential to
successful risk management. This includes determining how fo
maintain a reduction in risk, rather than allowing people to
“consume” the risk reduction by using the resulting increase in
safety to engage in riskier behavior.148

The ingredients for effective risk management include:4°

“full and systematic consideration of alternatives”

“clear understanding of needs and consequences”

“open, fair, and effective public involvement”

“fairness in allocating risks”

“separation of risk (the probability of something

happening) from uncertainty (not understanding an issue)”

“consideration of market-based solutions”

e ‘“cooperation among water users, operators, and other
interests”

¢ being able to distinguish between science and

expediency.

Potential options:

¢ Confinue with current approaches to risk management.

¢ Determine how existing policy instruments define risk, the acceptable level
of risk, and the appropriate method of managing risk.

e Evaluate existing policy instruments to determine how they contribute to
lowering the risk of development.

e Revise orreplace policy instruments to implement a cohesive, systematic,
and sustainable approach to managing risk.

146

147

148

149

“The precautionary principle does not have a specific meaning that would find consensus among its advocates.
One of the better general definitions of the precautionary principle is ‘[wlhen an activity raises threats of harm to
human health or the environment, precautionary measures should be taken even if some cause and effect
relationships are not fully established scientifically.”” (Morrison, “Indentured Servants,” supra n. 71, p. 37. Definition
from “Wingspread Statement on the Precautionary Principle” cited in Joel Tickner, Carolyn Raffensperger, and
Nancy Meyers, The Precautionary Principle in Action: A Handbook, Science and Environmental Health Network
(http://www.biotech-info.net/handbook.pdf), p. 19)

Privy Council of Canada, A Framework for the Application of Precaution in Science-based Decision Making about
Risk (http://www.pco-

bcp.gc.ca/default.asp2language=E&page=publications&doc=precaution/precaution e.htm) and Wenig,
“Precautionary Principle,” supra n. 139

For a discussion of risk and consumption of risk reduction, see Malcolm Gladwell, “Blowup,” The New Yorker, January
22,1996, pp. 32-36. An example of consuming risk reduction in water management is construction of a reservoir
that is designed to reduce the risk of shortages, but instead makes the shortages worse because more people
begin using water and the amount of water they use increases beyond what the reservoir can support.

Breitman, ef. al., supra n. 81, p. 3 and V. Klemes, “Dilettantism in Hydrology: Transition or Destiny,” Water Resources
Research, v. 22, no. 9 (August, 1986), pp. 1775-188S
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Return to List of Issues (page 4)

1.5.2 Outcome: Water management objectives and priorities for
sustaining aquatic ecosystems are established through
watershed plans

1.5.2.1 Contribution of Watershed Plans to Lowering Impacts

With existing policy instruments, how can watershed plans confribute to lowering
impacts on the environment and people?

Discussion: Water management plans can provide guidance on objectives
and hard (numerical) targets. These plans can range from policy
plans developed by the provincial government (e.g., the South
Saskatchewan River Basin Water Management Plan) fo master
drainage plans developed by municipalities. Each type of plan is
important to the health of a watershed.

However, implementation plans are often not prepared. Past
plans have also emphasized larger streams to the detriment of
lower order streams and lower class wetlands and have done a
poor job of integrating surface and ground water.

Potential options:

e Do not address this issue.

e Evaluate past plans to determine how they have contributed or not
contributed to lowering the impact of development.

e Revise planning practice so that existing policy instruments can be fully
utilized to lower the impacts on the environment and people.

e Develop incentives and regulatory controls that will encourage
municipalities and others to develop, adopt, and implement measures to
make watershed management plans effective.

Aquatic Ecosystems: Return to List of Issues (page 7)
Sustainable Economy: Return to List of Issues (page 11)

1.5.3 Outcome: Wateris managed and allocated to sustain aquatic
ecosystems and ensure their contribution to Alberta’s
natural capital and quality of life is maintained

1.5.3.1 Impacts on Environmental and Aquatic Health

Do existing policy instruments address water quality and quantity impacts on
environmental and aquatic healthe A

To what extent should dilution be the solution to pollution?

How are mixing zones being managed? A
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Discussion: Some policy instruments that affect environmental and aquatic
health may not contain provisions that address or adequately
address water quality and quantity impacts.

Dilution of contaminants in water bodies is used as a management
tool, but the objectives and impacts of this approach are not
clear. Similarly, mixing zones are an issue for which clear and
consistent policy direction does not appear to have been
arficulated.

Potential options:
e Do not address this issue.
e Examine policy instruments that can affect environmental and aquatic
health to determine if and how effectively they address water quality and
quantity impacts in achieving the outcomes of the Water for Life Strategy.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

1.5.3.2 Codes of Practice

Should Codes of Practice %0 and their implementation be strengthened to ensure
that environmental conditions are maintained or improved in a sustainable
mannere A

Should Codes of Practice apply to the land, e.g., the 1:100 year floodplain or the
riparian areas A

Discussion: Existing Codes of Practice deal with low-risk activities. They simplify
approvals and reduce the regulatory, administrative, and financial
burden on applicants and government. Provincial Codes of
Practice provide a consistent set of standards that are more
rigorous than the requirements in legislation.

However, Codes of Practice require post-project conditions to be
comparable to existing conditions which, in practice, does not
necessarily mean existing conditions are maintained. Codes of
Practice do not allow the flexibility to require an improvement in
environmental conditions where that is warranted.

Codes of Practice generally apply only to provincially-owned
water bodies and their beds and shores. Codes of Practice also
do not address cumulative impacts.

In monitoring activities conducted under Codes of Practice, there
is typically insufficient time using the “nofification” approach set
out in the Water Act for Alberta Environment to determine ahead
of time whether or not an activity will result in negative impacts.
Instead, negative impacts are usually identified after the fact and

1% Codes of Practice are identified here because of their unique nature. There are similar concerns with other forms of
approval that are included in the discussion of other issues.
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become an enforcement issue. The “registration” approach
under the Environmental Protection and Enhancement Act may
provide a better method of identifying and avoiding undesirable
impacts.

Potential options:

¢ Confinue using existing Codes of Practice.

e Evaluate Codes of Practice and their implementation to determine how
they protect users and uses of the aquatic environment and contribute to
lowering the impact of development.

e Revise Codes of Practice and theirimplementation to ensure that they
protect users and uses of the aquatic environment and lower the impact
of development.

e Extend Codes of Practice, for example, to the 1:100 year floodplain or the
riparian areaq.

Aquatic Ecosystems: Return to List of Issues (page 8)

Sustainable Economy: Return to List of Issues (page 12)

1.5.3.3 What is an Activity?

When is an activity an activity?

Discussion:

151

152

90

The Water Act and the Environmental Protection and
Enhancement Act regulate activities. The definitions of an activity
are detailed and specific, covering what appear to be the many
ways in which water and the environment can be adversely
affected.’> This allows seemingly insignificant undertakings to be
reviewed for their potential fo cause harm.

The definitions are so detailed, however, that it is possible for a
particular activity to be proposed and considered without
examining it as part of a larger project. This can lead to the
approval of a larger project with significant adverse cumulative
effects because the consequences of individual activities are not
significant by themselves. 152

The focus on specific activities can also potentially lead to a
situation where the impacts on water or the environment are
viewed as unimportant. This issue often arises when municipal,
provincial, and sometimes federal approvals are required for a
development to proceed. The approval of the project usually
proceeds from one level of government to another without all
requirements being considered simultaneously.

Water Act, supran. 12, s. 1(1)(b) and Environmental Protection and Enhancement Act, supran. 32,s. 1(a) &

“Schedule of Activities.”

For a discussion of a current Alberta example (under an analogous regulatory framework) where a smaller activity is
being examined separately from a larger project (including its history), see Wenig, “Can Environmental Law Really

Help?2” supra n. 34
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Potential options:

e Continue with current practices in terms of identifying and approving
activities.

o Evaluate current practices to determine if they can achieve the
outcomes in the Water for Life Strategy.

e Evaluate the criteria and procedures for approving projects involving
multiple activities and requiring multiple approvals to determine their
effectiveness in achieving the outcomes in the Strategy.

e Revise policy insfruments and current practices to ensure that they
achieve the outcomes in the Strategy.

Return to List of Issues (page 4)

1.54 Outcome: Albertans understand the value of water to the
economy and quality of life

1.5.4.1 Economic Insiruments and Affordability of Water
Is it reasonable to collect royalties for water use2 A

How can economic instruments be a tool to lower the impact of development?
A

Are water pricing and other economic instruments effective methods of
encouraging water conservation? A

How can we resolve the issue of water being valuable, but — when charged for —
not affordable to everyone? A

How do economic instruments promote or discourage water being available for
the most valuable usese A

Is it reasonable for governments to provide or share in the cost of infrastructure for
making water available for use or disposing of it following use? A

Discussion: Introduction

Effective use of economic instruments requires many things
including:153

e problem definition

e adequate legal, regulatory, and administrative
arrangements

e cClear objectives

183 Government of Canada, Economic Instruments for Water Demand Management in an Integrated Water Resources
Management Framework, Policy Research Initiative, 2005
(http://policyresearch.gc.ca/doclib/WaterSymposium_e.pdf), Marbek Resource Consultants Ltd. and Steven
Renzetti, Analysis of Economic Instruments for Water Conservation, Canadian Council of Ministers of the
Environment, 2005 (http://www.ccme.ca/assets/pdf/ei marbek final rpt e.pdf), Steven Renzetti and Diane Dupont,
“An Assessment of the Impact of Charging for Provincial Water Use Permits,” Canadian Public Policy, v. 25, no. 3
(1999) (hitp://ged.econ.queensu.ca/pub/cpp/septl1 299/Renzetti.pdf), pp. 361-378, and Breitman, et. al., supra n.
81, pp. 33-52
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e reliable data, particularly on benefits and costs (economic,
social, and environmental)

e consideration of multiple economic methods and the use
of hon-economic measures such as education, regulation,
and cooperative arrangements

e social and psychological as well as economic research,
analysis, and evaluation

e public involvement.

In Alberta, several economic instruments are currently used in
water management. They include:

e afee for obtaining alicence

e fees charged for supplying water to customers
fees charged for managing wastewater, including
stormwater

“water rentals” (like a royalty)

cost-sharing and grant programs

transfers of licensed allocations

assignments of water

fees for the use of the bed and shores of a water body
flood insurance

flood damage compensation programs

It should be noted that this “value of water” outcome refers to
both the economic and quality of life aspects of value and that
the Water for Life Strategy is, at least in the short term, focusing on
the value of water to the provincial economy.!34 These things are
important to keep in mind to ensure clarity in interpreting and
achieving the outcome.

Discussion: Provincial Pricing

Alberta Environment currently charges a licence fee, 5 a water
rental for water used in hydroelectric generation, and, in a few
instances, a fee for the water supplied through provincially owned
water infrastructure. There is not a policy on what outcomes
Alberta Environment’s current water pricing system is expected to
achieve.

It is felt by some that Alberta Environment's current water pricing
system protects the poor and others with limited financial means.
As well, it is believed that the water pricing system is in line with
pricing regimes in other jurisdictions, thus maintaining a level
playing field for Alberta businesses, other non-government
organizations, and local authorities.

154
155

92

Water for Life Strategy, supran. 1, p. 21

Alberta Environment, Approvals and Licences, Water Act Fact Sheet
(http://www3.gov.ab.ca/env/water/Legislation/FactSheets/Generalinfo.pdf). Unlike allocation of rights to oil and
gas, coal, and timber, the fee for a water licence or approval is nominal. For example, the fee in Alberta for a
licence to divert up to 100 acre feet of water is less than $2.00 per acre foot. It has been suggested that new
licences in the South Saskatchewan River Basin should be issued to the provincial government which would then sell
the licences on the water rights market. (see Watrecon, supra n. 85, p. 24)
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In terms of charging a fee to those who benefit from Alberta
Environment’s water management projects, % those opposed to
such a fee consider provincial water projects to be essential
infrastructure (like roads) and that charging for the service would
add an additional financial burden on beneficiaries and an
additional administrative burden on the government, as well as on
the beneficiaries. Those in favor of charging a fee for the water
and/or flood protection provided by provincial projects believe
that not charging a fee places a greater tax burden on others and
creates a competitive disadvantage for those who have to pay
for the water services they receive.

There are various reasons for charging a price for water1s7
including to:

e pay for building, operating, maintaining, and upgrading
infrastructure

e pay the cost of the system for monitoring, planning, and
regulating water management

e encourage water conservation

¢ finance cost-sharing and grant programs

e compensate for externalities (costs not reflected in market
transactions) such as impact on the aquatic environment

To determine whether a price should be placed on water,
information on the value of water is needed.%8 The value of water
is important because it can be used to determine people’s
willingness to pay, the frade-offs between different uses, and the
ways in which economic instruments can be used to encourage
water conservation.

Water is valuable. For water users, though, that is not the issue.
The key issue is ability to pay. If the outcome of understanding the
value of water leads to fees that water users can not afford, then
this will lead to economic and social hardship and may harm the
economy.

Economic theory and experience in other jurisdictions show that
implementing pricing for water is complicated and results in

156

157

158

As part of the Water for Life Strategy, Alberta Environment is studying “the full cost of water provided by Alberta’s
existing water management infrastructure.” (Alberta Environment, Report on Implementation Progress of Water for
Life, 2005 (http://www.waterforlife.gov.ab.ca/docs/WFL ImplementationReport Oct2005.pdf), p. 27)

They are many varieties of charges for water including a royalty for the water itself, a fee for the right to use water, a
fee for having it delivered, a fee for having it freated to an acceptable standard, a fee for having it disposed of
(usually after treatment), and, in the case of drainage projects and flood protection works, a fee for either removing
the water or keeping it away.

As part of the Water for Life Strategy, the federal and provincial governments are conducting a study to determine
the value of water for different purposes. The federal-provincial team conducting the study has produced a report
called The Basics of the Economic “‘Valuation’ of Water which includes a discussion on what the value of water
means. A definition of the "value of water” from that report is included in the Glossary. For a discussion of the value
of water, see http://www3.gov.ab.ca/env/water/Conservation/value.cfm. For a summary of the study, see Alberta
Water Council, Summary Report of Meeting #8, November 17, 2005
(http://www.waterforlife.gov.ab.ca/awc/docs/AWCSummaryReportMeeting8.pdf).
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significant exemptions.!s? This may reduce some social,
economic, or political inequities, but can also create new ones.

Pricing is considered to be one of the tools that can lead to
greater conservation.'¢0 However, water users may not need
pricing to be encouraged to conserve. They have an incentfive to
conserve water to minimize the cost of building, operating, and
maintaining their facilities. They also have an incentive o invest in
water-saving technology and procedures that reduce their costs
and make more water available for use.

The ability of pricing to encourage water conservation has been
questioned. As well, there are concerns about where
“commodification” of water will lead.1¢!

If increased prices cause people to use less water, water ufilities
and others who supply water may receive less revenue in total. As
aresult, increased prices to encourage water conservation can
lead to further price increases if infrastructure can not be
operated and maintained with reduced revenue. 142

If considering a change in the pricing system, it is important to
understand how water users will react to changes in prices. In
some situations, a small change in price may result in dramatic
changes in behavior (desirable or undesirable), while in other
cases a large change may have little effect. Pricing must also be
considered in terms of how people will respond to pricing in
combination with other initiatives such as education and
regulation. 163

Water pricing in Canada generally does not cover the cost of
federal, provincial, and municipal water infrastructure, much less
cover the environmental costs of water use or the cost of lost
opportunities.’¢4 In Europe, current pricing of water does not
affect the competitiveness of industries because generally the
rates are low and, when rates are higher, exemptions are provided
for industries. 165
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161
162
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164

165
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For examples, see Economic Instruments for Water Demand Management, supra n. 153, pp. 13-18, 21-23, & 26-33,
Marbek and Renzetti, supra n. 153, pp. 46-49 & 52-53, Stefan Speck, “Do European Water Abstraction Taxes Affect
Competitiveness,” Government of Canada, Policy Research Initiative, Sustainable Development Briefing Note, 2005
(http://policyresearch.gc.ca/doclib/R1_BN%20EuroWater E.pdf), and Randy Christensen and Simone Magwood,
“"Groundwater Pricing Policies in Canada,” in Linda Nowlan, Buried Treasure: Groundwater Permitting and Pricing in
Canada, The Walter and Duncan Gordon Foundation, 2005, pp. 74 & 79

See, for example, Alberta Environment, Valuing Water: Pricing and Other Economic Instruments, Water for Life
backgrounder, 2004 (http://www.waterforlife.gov.ab.ca/html/background4.html)

See, for example, Ricardo Acuna, “Pricing our water not the answer,” Calgary Herald, October 28, 2006, p. A28
Jack A. Weber, “Integrating Conservation Targets info Water Demand Projections,” Journal of the American Water
Works Association, v. 85 (August, 1993), pp. 63-70. An estimated 75% to 95% of a water ufility’s costs are fixed and
will not decrease as water use decreases.

For discussion of the infricacies and pitfalls of pricing fo achieve water conservation, see Marbek and Renzetti, supra
n. 153. For discussion of the factors that affect changes in behavior, see Marbek and Renzetti, pp. 19, 21, 38-42, and
45-66

Ibid, pp. 20-22 & 58-60 and Linda Nowlan, Buried Treasure: Groundwater Permitting and Pricing in Canada, The
Walter and Duncan Gordon Foundation, 2005, pp. 69-70

Speck, supra n. 159
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Discussion:

If the pricing of water is set too high or too low, it will not allow
decision-makers (private and public) fo make a realistic
comparison between the value of water vs. the value of other
resources. This is one aspect of the debate over oilfield injection
where free water “Ycompetes” against market-priced oil.16¢

Changing the water pricing system would be difficult because of
social and political implications. However, even if agreement can
be reached that change is desirable, lack of information may be
a major obstacle.

In order to assess the effects of a potential change in water prices,
beftter information is needed on how water users will react to the
change, how their actions might affect productivity — especially in
the agricultural sector, and the fairest,1¢” most effective way to
implement the change. It has been noted that the mechanisms of
improving information (e.g., installing water meters, surveying
water users) should be carefully evaluated since, in some cases,
they may be too expensive to make them worthwhile.1¢8

Current pricing for deep well wastewater disposal may pose a
barrier to development and implementation of industrial
treatment, re-use, and recycling.

Cost-Sharing and Grant Programs

Cost-sharing and grant programs can be valuable tools to ensure
that essential water management facilities such as water
freatment plants and wastewater systems are properly built,
operated, and maintained. Cost-sharing and grant programs can
provide a level playing field in terms of the ability of local
authorities to attract businesses, strengthen their tax base, reduce
health risks, and maintain a good quality of life.

Cost-sharing and grant programs can also be effective in
conserving water by supporting initiatives such as education,
upgrading water treatment and delivery facilities, and subsidizing
the purchase by consumers of more efficient products.1¢?

Cost-sharing and grant programs may encourage people to take
water for granted and could discourage water conservation. It is
unclear to what extent cost-sharing and grant programs are

166 Michael M. Wenig, "Water for Oil - How much of a trade off makes sense2” LawNow, June/July, 2003
(http://www.ucalgary.ca/~cirl/pdf/2003cJunJulWenig.pdf)

167 Fairness concerns include whether money for water management infrastructure and administration or for reducing
the impacts of water use should be provided by water users or the general public (e.g., through a universal water
fee or from other sources of revenue such as income tax).

168 Watrecon, supra n. 85, pp. 20-21 and Economic Instruments for Water Demand Management, supra n. 153, pp. 21-

23

169 For example, in the agricultural sector, government cost-sharing has aided irrigation districts in their efforts to
improve water use efficiency through the Irrigation Rehabilitation Program (see, for example, Irrigation
Rehabilitation Program 2004/2005 Status Report
(http://www]l.agric.gov.ab.ca/$department/deptdocs.nsf/all/ir8555))
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Discussion:

necessary and effective in producing advantages. Cost-sharing
and grant programs may also encourage more dispersed
settlement and development, thus increasing costs, reducing
provincial competitiveness, and causing greater impact on the
environment.

Cost-sharing and grant programs can be counter-productive if
they do not provide consistent, long-term funding. For example, if
a local authority requires assistance, but that assistance ends
when a project is built then the project may deteriorate due to a
lack of funds for maintenance and trained operators.

At present, water conserved as a result of provincial cost-sharing
and grant programs may, within the limits of the law, be used,
assigned, or its allocation fransferred at the discretion of the
licensee. This is considered standard practice under the Water
Act. A policy does not appear to exist on whether the
government considers this practice to be in line with the Water for
Life Strategy or whether some of the water conserved using
provincial funding should be available to the provincial
government to achieve the outcomes in the Strategy.

Transfer of Licensed Allocations170

The ability to transfer an allocation of water from one location or
use to another may encourage conservation and provide the
opportunity for water to be re-allocated to uses from which higher
economic value can be obtained. Water markets may also be a
non-political way to resolve conflicts and reduce the need for
planning and management. 17!

However, the market for tfransfers in Alberta is fragmentary. Except
for hydroelectric water rentals, no royalties are charged by the
government to reflect the value it places on water as the owner of
the resource. Government cost-sharing and grants also influence
the market. These factors may create disincentives to sell an
allocation and an incentive to charge higher prices for transfers.
Water management may become more expensive and less
efficient.

Unlike markets for land and other commodities, there is currently
not areliable, public, inclusive, and centralized data base on
water rights, actual water use, transactions, and prices. This
impedes the open and efficient flow of information. Transactions
can be hindered by uncertainty and the higher costs that result.

Water allocation fransfers are a “transformational” form of
economic instrument. A fransformational instrument is usually
complex and inconsistent with existing policies and practices,

170 For additional discussion of water rights markets, see Watrecon, supra n. 85, pp. 13-14, Economic Instruments for
Water Demand Management, supra n. 153, pp. 34-36, and Breitman, et. al., supra n. 81, pp. 57-60
171 Economic Instruments for Water Demand Management, supra n. 153, pp. 18-19
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Discussion:

Discussion:

including administrative behavior. For allocation transfers to be
effective, this means, among other things, changes in rules and
regulations, more comprehensive and systematic data collection,
improved communication and enforcement, and more
dedicated staff. This is particularly important because of the high
costs to buyers, sellers, other users, and the environment if the
transfer system is not designed and implemented in an efficient
and effective manner.172

To assist in the transformation to greater reliance on allocation
transfers, the Alberta Government has created a new set of
rules'’s for transfers and is taking steps to improve its data
collection system. It has also authorized the ability to transfer
allocations in the South Saskatchewan River Basin and closed the
basin to new licence applications. It is not known if those
measures will be sufficient to allow fransfers to achieve the
outcomes in the Water for Life Strategy.

Assignments174 of water (an alternative to transfers for existing
licensees and registrants) have less stringent regulatory
requirements, including no requirement for approval from Alberta
Environment.175

Pricing for the Use of the Bed and Shores of Water Bodies

Nominal fees are charged for the use of the bed and shores of
water bodies (e.g., for diversions, outfalls, water crossings, bank
protection, “raising” of floodplains).

As with water pricing, this may provide protection for people with
limited financial resources or who would be put at a competitive
disadvantage. It may also have disadvantages in terms of not
encouraging wise and efficient use of water bodies

Flood Damage Reduction

The Flood Damage Reduction Program and the Disaster Assistance
Program provide guidance to municipalities and the residents of
floodplains and — at the discretion of the federal and provincial
governments — can result in financial assistance being provided to
the victims of floods. The programs are flexible because they do
not guarantee that flood victims will be compensated for
damage. As well, compensation is limited to basic needs.

172 Marbek and Renzetti, supra n. 153, pp. 31-36

173 Water Act, supra n. 12, s. 81-83. These rules replace the previous provisions for transferring water from one use to
another and to a different location (Water Resources Act, s. 11, 14, & 23).

174 "Assignment means a licensee or registrant in good standing has tfemporarily contracted all or part of his/her water
allocation with another licensee or registrant in good standing, who is able o access the same water as a result of
the natural flow or natural presence of the water without adversely affecting other water users or the aquatic
environment.” (Administrative Guideline for Transferring Water Allocations, supra n. 27, p. 4) The Water Act does not
require approval or mandatory reporting of assignments.

175 For discussion of experience with assignments, see Watrecon, supra n. 85, pp. 5-6.
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Discussion:

Floods are predictable both in terms of location and frequency.17¢
Flood victims are subsidized if they are compensated for negative
consequences of their decision to use land in a floodplain for
personal and/or business reasons.

The current flexible approach leaves people in limbo, forcing them
to make decisions with incomplete knowledge of how large their
financial risks may be.

Alberta’s Commitment to Sustainable Resource and Environmental
Management 177

Alberta’s Commitment to Sustainable Resource and Environmental
Management contains the following principles related to
economic instruments:

“The use of Alberta’s natural resources shall be sustainable. This

means:

¢ Renewable resources shall be managed to ensure their long-
term viability and future use potential.

¢ Non-renewable resources shall be managed in a manner to
maximize benefits to Albertans.”

“The management of Alberta’s natural resources shall support and

promote the Alberta economy. This is to ensure:

e Natural resources shall be developed to ensure that the
optimum value for the resource is obtained and there will be a
fair return to Albertans.

e Natural resources will be managed to continue to support
Alberta’s ability to provide Albertans with health, education
and ofher social and economic benefits, now and in the
future.”

It needs to be determined how economic instruments for water
management will meet the key components of these principles:
sustainability, long-term viability, future use potential, maximum
benefit, optimum value, fair return, and social and economic
benefits.

Federal Water Policy78

A dominant theme in the Federal Water Policy is economic
instruments, in particular the polluter pays principle and the use of
realistic pricing to generate revenue to cover costs, reduce
government investment, improve operating efficiency, and control
demand.

176 This does not mean flood frequency and location will be predicted accurately. Data, techniques, and expertise
may be insufficient. See Klemes, supra n. 149, pp. 1815-185S.

177 Alberta’s Commitment to Sustainable Resource and Environmental Management, supra n. 33, p. 4

178 Environment Canada, Federal Water Policy, 1987 (hitp://www.ec.gc.ca/water/en/info/pubs/fedpol/e fedpol.pdf)
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Discussion: Environmental Protection and Enhancement Act

The purpose of the Environmental Protection and Enhancement
Act “is to support and promote the protection, enhancement and
wise use of the environment while recognizing” factors including'7?

e ‘“the need for Alberta’s economic growth and prosperity in
an environmentally responsible manner and the need to
infegrate environmental protection and economic
decisions in the earliest stages of planning”

o ‘“the responsibility of polluters to pay for the costs of their
actions.”

A key question is: Who is a polluter?g Is it anyone who releases a
contaminant onto the land or into the air or watere Oris it only
someone who releases a contaminant without government
approvale In the case of contamination allowed by the
government, does making the polluter pay mean that the
government should be responsible for paying some of the costs?g 180

Discussion: Water Act

The purpose of the Water Act “is to support and promote the
conservation and management of water, including the wise
allocation and use of water, while recognizing” factors including'8!
o ‘“the need for Alberta’s economic growth and prosperity”
¢ ‘“the need for an integrated approach and
comprehensive, flexible administration and management
systems based on sound planning, regulatory actions and
market forces”

The ability of Alberta Environment to collect fees under the Water
Act includes fees "“for any service, material, function, or thing
provided"” under the Act.182 The meaning of this provision has not
been tested, but appears to limit the government to charging a
licensee rather than any of the licensee’'s customers.

Discussion: Public Views

Some of the views that have been expressed by the public on
economic instruments are:

¢ Environmental Legislation Review Panel'83
= Overview of Public Comments: ‘“Albertans want

polluters to be ‘accountable at all costs.’
Environmental costs must be borne by the ‘polluting

179 Environmental Protection and Enhancement Act, supra n. 32, s. 2(b) & (i)

180 Michael M. Wenig, “Should the Polluter Pay2” LawNow, February/March, 2004
(http://www.ucalgary.ca/%7Ecir/pdf/2004aFebMarWenig.pdf)

181 Water Act, supran. 12, s. 2(b) & (c)

182 |bid, s. 168(1)(e)

18 Environmental Legislation Review Panel, supran. 111, pp. 59 & 61
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individual, and collectively by society.” Shared
responsibility must embrace financial responsibility and
the legislation ‘should provide the structure so that
environmental costs are recognized, levied and
distributed appropriately.’”

= Panel Recommendations:

¢ ‘supports the use of security funds if there are risks
of environmental damage related to the activity”

¢ ‘“Levies for waste collection based on the amount
of waste collected should be encouraged through
cooperation with local authorities”

+ ‘“allow for the use of the full range of economic
instfruments, as appropriate (such as tfradeable
allowances and emission fees)”

¢ "Older facilities should be required to upgrade to
meet new standards over a reasonable period of
fime. One option would be to require payment of
an emission fee until the new standards are met.”

¢ Water Management Review Committee 184

= Public Views:

¢ "The public expressed a wide range of views on the
provision [in the draft legislation] 85 to charge for
water use ... the public has requested that the new
water legislation should reflect [the Government’s
commitment not to impose an annual water
charge].” “Many comments were received on this
subject, with a majority of respondents indicating
their strong opposition fo any water use charges.”

¢+ "“Many Albertans viewed an annual charge for
water use as a form of taxation that will place
Alberta industries at a competitive disadvantage in
world markets and significantly affect the
profitability of those water uses that cannot pass
higher costs onto consumers.”

¢ ‘some people supported using annual charges for
water use as a means of encouraging water
conservation ... Others suggested using water
charges as a possible means of achieving water

184 Water Management Review Committee, Report, 1995, pp. 68-71
185 Alberta Environmental Protection, Discussion Draft of Legislation, Water Management in Alberta: Challenges for the
Future, c. 1992, p. 19. The provision was to allow the Minister to “establish programs and other measures for the use
of economic and financial instruments and market-based approaches, including without limitation
(a) incentives,
(b) subsidies,
(c) fees,
(d) differential levies, and
(e) charges for water,
for the purposes of supporting and promoting the conservation and management of water, including the wise
allocation and use of water, in a cost effective manner, and for providing methods for the financing of programs and
other measures.”
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management objectives, such as reducing the
amount of potable water used for oilfield injection.”
“There was general support for shifting more of the
costs of water supply infrastructures from taxpayers
to consumers.”

“There was general support for imposing fees in
order to recover some of the administrative costs
associated with licensing.”

=  Committee’s Views:

¢

“the Government needs to take a long-term view
on [the issue of economic instruments] and that in
the future, there may be situations where economic
instruments, such as a water charge, may be
necessary.”

The Committee “cannot reach agreement on
whether an enabling provision for charging for
water should be included in the new water
legislation, nor can agreement be reached on
whether a charge should be imposed if such an
enabling power were provided.”

The Committee “recommends that should the
Government decide to ... at some future date
change its policy decision on not charging for
water, public discussions be held to determine to
whom and how the charges should be applied,
and where the revenue should be directed.”

The Committee “recommends ... the ability to
collect fees to cover a reasonable portion of the
costs associated with application processing and
water services, such as water management
planning and monitoring ... [but] ensure there are
no fees relating to private infrastructures.”

The Committee “recommends a public process be
developed to determine who are the direct and
indirect users of [provincially owned water
management infrastructures], the proportion of
costs that should be borne by each, and the
method by which each should pay.”

The Committee “recommends that subsidies ... not
be included as an economic instrument.”

¢ Water for Life Public Consultation'8¢

= Just over 60% of the people who submitted worklbooks
supported allowing water licence transfers. “In the
community workshops, the discussion was mixed. The

186 Equus Consulting Group Inc., Pooling Your Ideas: Summary of Consultation Results, Water for Life, Government of
Alberta (http://www.waterforlife.gov.ab.ca/docs/consultationsummary.pdf), pp. 12 & 16 and Results from

Completed Workbooks: Data Tables, Water for Life, Government of Alberta, 2002
(http://www.waterforlife.gov.ab.ca/docs/1-bwbsummary.pdf), pp. 2 & 6. Percentages reported here are slightly

lower, because they have been adjusted to account for people who submitted workbooks, but did not answer a

particular question.
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major concern raised was that if water rights can be
sold, it creates a situation where individuals could profit
from a public resource. Many participants raised the
concern that water fransfers would allow the
accumulation of water rights by wealthy companies
and individuals, while less affluent players would
eventually lose their water rights.”

“Others noted that water rights tfransfers are an
incentive for water conservation because the potential
to gain revenue from the transfer of water rights
encourages efficient use of a water allocation. They
also noted that with a *first in fime’ allocation system in
place, water rights transfers provide a way for new
players to access water in fully allocated basins.”

= Just under two-thirds of people who submitted
workbooks supported establishing a price for water
used by industrial and agricultural operations and
establishing water conservation incentives (e.g., tax
rebates). Just under half of those submitting worklbooks
favored establishing a price for water used by
individual households, while a third opposed the idea.

= “Some participants at community workshops felt that
pricing of water was a hidden form of tax.”

"Participants at community workshops indicated that
agriculture and industry need to be considered
separately. Some felt that pricing water for industry
would be passed on to consumers whereas this was not
as easily done in agricultural operations. They also felt
that agriculture and industry use water quite differently.
Still others noted that price additions in Alberta could
affect the competitiveness of both agriculture and
industry.”

Potential options:

Provincial Pricing

e Confinue current provincial water pricing practices.

e Defermine the frue, long-term costs of our current water diversion,
delivery, tfreatment and disposal infrastructure and practices.8”

e Detfermine how the current provincial pricing system contributes to
lowering the impact of development.

e Determine the level of pricing that can be sustained without having a
significant adverse effect on the international competitiveness of
businesses and municipalities.

e Determine who the polluters are that the “polluter pays” principle is
supposed to apply to.

187 Determining the full cost of providing water through Alberta’s water management infrastructure is included as a task
in the Water for Life Strategy (supran. 1, p. 11).
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Determine if pricing for deep well wastewater disposal is a barrier to
development and implementation of industrial freatment, re-use, and
recycling.

Develop a system of pricing where (as is often done with multiple use
projects) those who can afford to pay are charged higher fees, thus
subsidizing other users.

Eliminate all fees for water.

Charge asingle fee that everyone can afford.

Implement pricing for disposal of wastewater (including stormwater).
Charge market rates for water and allocations.

Cost-Sharing and Grant Programs

Continue current cost-sharing and grant programs.

Determine how cost-sharing and grant programs protect current and
future users and uses and lower the impact of development.

Determine what proportion of funding for cost-sharing and grants should
go to structural solutions vs. non-structural solutions vs. protection of
environmental assets such as wetlands, riparian areas, and the bed and
shores of water bodies.

Apply cost-sharing and grants according to a means test that ensures that
only the fruly needy receive funding.

Eliminate cost-sharing and grant programes.

Reduce or increase cost-sharing and grant programs.

Transfer of Licensed Allocations

Continue the current water allocation transfer system.

Determine how the current water allocation transfer system lowers the
impact of development.

Require actual water use and details (including price) for all transfers and
assignments to be reported to a public or private entity responsible for
maintaining a water rights data base.

Eliminate all fees related to water allocation fransfers.

Eliminate the legal requirements related to water allocation transfers.
Make the requirements for transfers and assignments the same.

Have government (federal, provincial, or municipal) participate in the
water market.

Pricing for the Use of the Bed and Shores of Water Bodies

Continue nominal pricing for use of the bed and shores.

Determine how nominal pricing for the bed and shores of water bodies
lowers the impact of development.

Eliminate all fees for use of the bed and shores.

Charge market value for using the bed and shores.

Flood Damage Reduction

Continue the current approach to flood damage reduction.

Determine how the current approach to flood damage reduction lowers
the impact of development.

Implement an awareness program that ensures that people know the
costs of flood damage and how having the government pay (or not pay)
lowers the impact of development.

Eliminate government flood damage compensation.
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Apply flood damage compensation according to a means test that
ensures that only the truly needy receive funding.

Make flood damage compensation mandatory.

Make flood damage insurance mandatory.

Reduce or increase government flood damage compensation.

Develop a development rights pricing and transfer system to reduce flood
damage to a sustainable level.

General

Provide more assessment and investigation info economic instruments
including water pricing, water quality tfrading, and water demand
management options.

Determine whether there is a need to reconcile the policy directions
contained in Alberta’s Commitment to Sustainable Resource and
Environmental Management, the Federal Water Policy, the Environmental
Protection and Enhancement Act, and the Water Act.

Determine how current economic instruments meet Alberta’s
Commitment to Sustainable Resource and Environmental Management,
the Federal Water Policy, the Environmental Protection and Enhancement
Act, and the Water Act.

Determine to what extent having development is more valuable than
lowering its impact and vice-versa.

Determine how economic instruments influence the pattern and intensity
of development.

Develop a method of comparing the pros and cons of different
economic instruments and their application, including “do-nothing.”
Develop a large enough toolkit of economic instruments to solve water
issues and achieve the outcomes of the Water for Life Strategy.

Base pricing, cost-sharing, grants, and compensation on making water
management financially self-sufficient.

Base pricing, cost-sharing, grants, and compensation on the level of
impact on current and future users and uses and the aquatic
environment.

Base pricing, cost-sharing, grants, and compensation on the principles set
out in Alberta’s Commitment to Sustainable Resource and Environmental
Management, the Federal Water Policy, the Environmental Protection and
Enhancement Act, and the Water Act.

Revise pricing, cost-sharing, grants, and compensation to ensure they
lower the impact of development.

Create a unified pricing and assistance program for watershed
management.

Return to List of Issues (page 10)

1.6 Watershed Planning

FOCUSING QUESTION

To what extent will watershed planning options be
enabled or constrained by existing policy instruments?
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1.6.1 Ovutcome:

Efforts to protect aquatic ecosystems in critical areas
are underway

1.6.1.1 Application of the Strategy for the Protection of the Aquatic Environment88

How is the Strategy for the Protection of the Aquatic Environment used in
planning and decision-makinge A

Has the Strategy improved planning and decision-making?

Should the Strategy contain requirements instead of guidelinese A

Discussion:

The Framework for Water Management Planning requires that alll
provincial resource planning activities that affect the aquatic
environment must consider the Strategy for the Protection of the
Aqguatic Environment and that objectives for protection of the
aguatic environment must be understood and considered.!® This
ensures that key issues related to aquatic ecosystems are
considered.

However, the Strategy for the Protection of the Aquatic
Environment is primarily an information document with few
guidelines concerning the planning of decisions.

Potential options:

e Keep the Strategy for the Protection of the Aquatic Environment as it is.

e Evaluate the Strategy fo determine how it has been used and its
effectiveness.

e Convert the guidelines in the Strategy to requirements.

e Revise orreplace the Strategy to achieve the outcomes in the Water for
Life Strategy.

e Expand the Strategy to govern decision-making by Alberta Environment.

¢ Suspend or cancel the Strategy.

1.6.2 Ovutcome:

Ovutcome:

Return to List of Issues (page 7)

Water management objectives and priorities for
sustaining aquatic ecosystems are established through
watershed plans

Water management objectives and priorities to support
sustainable economic development are established
through watershed plans

188 “Strategy for the Protection of the Aquatic Environment,” supra n. 80, pp. 19-31
187 Framework for Water Management Planning, supran. 57, p. 4
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1.6.2.1 Is Watershed Planning Necessary?

Is watershed planning necessary in achieving the outcomes in the Water for Life
Strategy?

Have water management objectives and priorifies to sustain aquatic ecosystems
and economic development been franslated info administrative plans and
procedures for watershedse A

How do existing policy instruments encourage or discourage implementation of
objectives and priorities resulting from plans?

Discussion: Many factors make it debatable as to whether watershed
planning can, from a practical point-of-view, add value to the
efforts to sustain aquatic ecosystems and economic development.
These factors include the complexity and uncertainty of water
management, global pressures, existing investments in physical
infrastructure, the fast-pace of development, and the ability of
decision-makers to interpret and respond to economic and social
pressures without a formal and public planning process.

Watershed planning, as practiced in the past in Alberta, %0 has
provided significant benefits including

e opportunities for public involvement and cooperation

e identification and refinement of data on water use and
demand, supply availability, and water quality requirements

e discussion of issues

e opfions and recommendations for further action.

Planning efforts have often been a response to “hot spots,”
situations where there were significant problems with water supply
or water quality.’?! The planning process has been criticized for
the money, time, and complex data involved and the time
commitments and financial burden required of members of the
public, many of whom volunteer their time. The results of planning
initiatives have also been criticized because they are sometimes
contentious, politically driven, and not implemented. 192

Watershed planning is not the only game in town. All decisions
require planning - ranging from the planning administrators do
before a licence or approval is issued to the plans that operators
prepare for infrastructure such as dams or water freatment plants.

190 The term previously used was “river basin planning.” This sometimes included lakes and other water bodies.

191 Planning initiatives for smaller streams, Willow Creek, the Oldman, Highwood, and Little Bow Rivers, and, recently,
the South Saskatchewan River Basin were responses fo significant problems. Although dealing with conflicts that
had already surfaced, other planning initiatives were more anficipatory such as the Red Deer River Flow Regulation
Studies, South Saskatchewan River Basin Planning Program (in the 1980s), Cold Lake-Beaver River Water
Management Plan, and Bow River Water Quality Task Force.

192 The proposal to build the Oldman River Dam is a well-known example of a contentious planning recommendation.
The Water Management Policy for the South Saskatchewan River Basin and the recommendations from the Cold
Lake-Beaver River Water Management Plan are examples of planning results that were not implemented, in whole
orin part.
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Table 8

Criteria for Good Planning

VONOGAWN =

Is the problem fully and realistically defined?

Are the objectives of all participants and potentially affected parties included for consideration?
Are the objectives clearly defined?

Is the process fair and open?g193

Is the information well-understood and scientifically-credible?

Have the assumptions and uncertainties been defined and evaluated?

Are there sufficient money, time, and other resources to do the job?

Are the money, fime, and other resources used efficiently and effectively?2

Does the decision solve the problem?e194

Is there consensus that the best decision was reached?2 195

Is the decision in the public interest2 196

Is the proposed follow-up sufficient to resolve outstanding issues and assess the performance of the plan?

Source:  Bob Morrison, “*What is Planning All About Anyway?2"” Moving Beyond Now, v. 1, no. 1 (August, 2002), p. 38

These other forms of planning can be appropriate and effective as
long as the criteria for good planning are followed (see, for
example, Table 8.)

Potential options:

¢ Confinue to do watershed planning as currently practiced.

e Evaluate watershed planning and other forms of planning to determine
how they conftribute to sustainable aquatic ecosystems and economic
development.

e Revise watershed planning and other forms of planning to ensure they
conftribute to sustainable aquatic ecosystems and economic
development.

o Apply watershed planning to areas where "anficipation” is the primary
driving force. Apply other forms of planning where *“crisis” is the operative
word.

¢ Amalgamate all water-related planning into a unified process for
planning watersheds.

e Abandon watershed planning in favor of other forms of planning.

Aquatic Ecosystems: Return to List of Issues (page 7)
Sustainable Economy: Return to List of Issues (page 11)

193

194

195

196

This question covers a wide variety of issues including: Are some people excluded? Are issues, information, or
options ignored or not properly assessed? Are people honest? Are the rules of the process clear, impartial, and
obeyed?

Deciding if the problem is solved can be difficult. It depends on how well the preceding criteria are met, the level
of buy-in that could be achieved (criterion #10), and the loose-ends that remain (criterion #12). The objective is, as
much as possible, to find a solution for which success is unimpeded by uncertainty.

This does not mean that everyone agrees that the “right” option for them was chosen, but that, all things
considered, they are comfortable that the best decision for all concerned was made. One of the key things to
consider is whether core values or objectives were compromised to achieve a solution.

Public interest is defined broadly. Looking at the case of public corporations, the public interest includes protecting
shareholders’ interests. Looking at it as a taxpayer, the public interest includes not being left to foot the bill for bad
decisions — public or privafe. Looking at it as a human being, the public interest includes protecting safety, health,
financial security, quality of life, the environment in which people live, and the values they live by.
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1.6.2.2 The Step-By-Step, Long-Timeframe Approach for the Water for Life Strategy

The step-by-step, long-timeframe approach of the Water for Life Strategy may
not make it possible for planning to proceed in a timely and effective manner. A

Discussion:

The Water for Life Strategy includes many components that should
be completed before watershed planning continues or proceeds
in particular areas. It will be a long time before several of these
preconditions are in place. The more significant ones are listed in
Table 9.

It is worthwhile to determine the reasons for the extended
deadlines, what is required to shorten the deadlines, and the
watersheds in which planning could be constrained if
preconditions are not in place.

Potential options:

¢ Confinue with current timelines.

e For each watershed in which planning initiatives are anticipated, identify
the preconditions needed for successful planning.

e Evaluate the timelines proposed in the Water for Life Strategy in terms of
the preconditions for successful planning.

e Revise the tfimelines in the Strategy to ensure that the preconditions for
successful planning are in place.

¢ Decide whether to delay or proceed with planning in watersheds where
the preconditions for success will not be available in a timely manner.

Aquatic Ecosystems: Return to List of Issues (page 7)

Sustainable Economy: Return to List of Issues (page 11)

1.6.2.3 Constraints and Flexibility for Water Management Planning

Do the requirements for water management planning provide enough
constraints and flexibility to ensure that objectives and priorities will sustain
aguatic ecosystems and economic developmente A

Do we have a sufficiently comprehensive concept of what a watershed plan is to
be able to do one? A

Should plans be required to be inclusive, comprehensive and forward thinking?

A

Discussion:

As shown in Table 10, the Framewaork for Water Management
Planning contains many requirements.197

Advantages

The Framework provides a broad range of requirements to
encourage effective and integrated planning, including

197

Framework for Water Management Planning, supra n. 57, pp. 2, 6, & 9-18
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Table 9

Significant, Long-Timeframe Preconditions
for Successful Watershed Planning*
(deadlines in parentheses)

Updating water quality programs to support watershed protection and planning (2010)

Initial assessment of the status of aquatic ecosystems (2010)

Monitoring, evaluation and reporting on the water allocation transfer system (2010)

Completion of flood risk maps and warning systems (2014)

Understanding the state of the quality and quantity of all surface water supply in all major basins (2014)
Understanding the state of the quality and quantity of Alberta’s ground water supply (2014)

Review of the water allocation transfer system to ensure a viable market that moves water to support sustainable
economic development (2014)

Understanding the state of aquatic ecosystem (2014)

Establishment of watershed planning and advisory councils in the Athabasca and Peace watersheds (2010)

A multi-barrier, source-to-tap approach at all drinking water facilities (2010)

Establishment of an adaptive management system for identifying issues, gathering information, developing and
implementing action plans, and evaluating management actions (2014)

Upgrading of drinking water facilities to meet new drinking water standards as they are implemented (2014)
Design and implementation of regional water systems (2014)

Water conservation and productivity plans for all water using sectors (2010)

Implementation of economic instruments as necessary to meet water conservation and productivity objectives (2010)
Ongoing monitoring program to ensure all sectors are achieving water conservation and productivity objectives
(2014)

Source: Water for Life: Alberta's Strategy for Sustainability (hitp://www.waterforlife.gov.ab.ca/docs/strategyNov03.pdf)

monitoring requirements. It ensures that planning advice is
available to, but does not fetter (constrain the independence of)
decision-makers. Decision-makers are able to seek and apply
other criteria that are not available in a plan.

The Framework ensures that stakeholders have the opportunity to
participate, public consultation is open, information is shared, the
information collected is broad, publicly available, and clearly
defined, recommendations are carefully evaluated, options
explained, and consequences identified.

The Framework ensures that Water Act administrators can control
the issues they may need to consider and that results will be
relevant to their needs.

The potential for decisions in sub-basins that negatively influence
the major basin is reduced, as is the risk that consultation with the
public will miss important priorities in the community or community
concerns will be overshadowed by priorities that are national or
international.

Disadvantages

The Framework does not require consideration of the effects on
non-agricultural water use and there is no requirement for
integration of planning with water management decision-making.
It is unclear as to how integration with other planning initiatives
and decision-making is to occur.
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Table 10

Requirements for Planning
Framework for Water Management Planning

Infegrated with other planning initiatives and decision-making

Must consider the effects on present and future agricultural use such as irrigation

Produce resource management recommendations

Consider implications for major basin when planning for a sub-basin

Local or regional planning priorities developed in consultation with public. Provincial priorities will consider regional

and local input

Must be consistent with legislation, regulations, and policies

Performance monitoring requirements

Ensuring that performance monitoring and reporting requirements are met is the responsibility of the proponent of a

water management plan and must identify

. indicators

. target values and variability

. monitoring required

. who is responsible for monitoring

. mechanisms to report results

Issue identification must be “inclusive, comprehensive and forward thinking”

Terms of reference must ensure that stakeholders are provided the opportunity to participate in the planning

process

Public consultation process must be clearly identified to ensure that communication is open and information is

shared

Requirements for information collection are:

. compilation of policies, legislation, existing plans and commitments, and other relevant documents

. roles and methods for gathering information

. for gaps in information, value of additional data, how to get it, how much it will cost, and who will pay must be
determined

For recommendations, all information must be carefully evaluated, mechanisms and resources required to

implement each option must be explained, and benefits and consequences of options must be identified

All components of a water management plan must be documented and publicly available. Recommendations

must be clearly stated. Expectations of licensees, approval holders and others must be clearly defined

Water management plan must identify when the plan will be revisited and how appropriate adjustments will be

implemented. The proponent of a plan must ensure that reviews are completed and amendments made.

An Alberta Environment Director determines what type of plan is appropriate and if a plan is needed. This decision

is based on the relevance of the issue as well as on Water Act requirements.

Sefts criteria for which planning initiatives are to be undertaken

Plans are expected to provide recommendations. They do not
establish requirements. A plan is not required to be inclusive,
comprehensive, and forward thinking nor are the decisions
resulting from a plan.

Planning for a major basin is not required to consider implications
for smaller watersheds.

In developing planning priorities, consideration is not required for
national or international issues nor do provincial priorities have to
be developed in consultation with the public. There is no
requirement for consideration of the consistency of legislation and
other policy instruments with planning.

The emphasis on the needs of Water Act decision-makers does not
guarantee consistency with a watershed approach (i.e.,
addressing highest priority problems, consideration of both surface
and ground water, well-integrated environmental, economic,

110

A = potential gap File: WPSII Inifial Issues & Gaps.doc




Westhoff Engineering
Resources Lid.

Wendy Aupers & Associates Waxwing Synthesis
and Resolution Inc.

social/cultural goals, iterative decision-making, addressing
environmental justice).

Water Act administrators and other decision-makers are not
required to identify their expectations and participate in the
planning to identify how those expectations are compatible orin
conflict with the expectations of others. The Framework does not
create results that are needed for decision-makers to be able to
sustain aquatic ecosystems or economic development if Water
Act instruments are inadequate or inappropriate for the problems
they face.

There is not a similar set of explicit requirements for the planning
that is conducted by Water Act administrators and other decision-
makers prior to making decisions. It may be that explicit
requirements for the “operational” planning of decision-makers
are considered incompatible with proper environmental
management. As aresult, it is debatable whether requiring water
management (or watershed) planning fo meet a higher standard
of performance is actually valuable to decision-makers and,
therefore, an efficient use of time and money.

The Framework does not cover decisions under the Environmental
Protection and Enhancement Act.

Potential options:

Status Quo

Keep the Framework's requirements as they are.

Evaluation

Evaluate the Framework's requirements to determine how they promote
objectives and priorities to sustain aquatic ecosystems and economic
development.

Determine if and when inclusive, comprehensive, and forward thinking
plans are required to sustain aquatic ecosystems and economic
development.

Evaluate the requirements for other types of planning to determine how
they sustain aquatic ecosystems and economic development.

Evaluate the need for the expectations of Water Act administrators to be
clearly defined.

Evaluate the Framework's requirements to determine compatibility with a
watershed approach.

Elimination of Requirements

Eliminate requirements that do not encourage objectives and priorities to
sustain aquatic ecosystems and economic development.
Eliminate the Framework.
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Revision of Framework

Revise the Framework's requirements to ensure the development of
objectives and priorities to sustain aquatic ecosystems and economic
development.

Revise the Framework to include a requirement that watershed plans be
inclusive, comprehensive, and forward thinking.

Revise the list of results allowed in a water management plan to ensure
compatibility with the Water for Life Strategy.

Revise performance monitoring requirements to ensure that they
contribute to sustaining aquatic ecosystems and economic development.
Revise the Framewaork to clearly define the expectations of Water Act
administrators.

Revise the Framework to make it compatible with a watershed approach.
Revise the Framework to include requirements for all forms of provincial
and/or municipal planning related to watersheds.

Revise the Framework o cover other provincial legislation.

Aquatic Ecosystems: Return to List of Issues (page 7)
Sustainable Economy: Return to List of Issues (page 11)

1.6.3 Outcome: Communities are demonstrating leadership in

watershed management

1.6.3.1 Watershed Management Plans

Is it necessary to follow the Framework for Water Management Planning fo have
an acceptable watershed management plan?

Can “watershed” or “water use” management plans be water management
planse A

Discussion: Anyone can develop a water management plan and it can cover

a single issue or multiple issues. However, any person developing a
water management plan must follow the Framework for Water
Management Planning fo be able fo do the plan and have it
approved. The Framework only allows the development of
specific options for decision-makers to consider. This may restrict
the development of watershed or water use management plans
or render them ineffective.

Potential options:

Keep the Framework as it is.

Determine if the requirements or restrictions in the Framework create the
necessary preconditions for communities to demonstrate leadership in
watershed management.

Determine if and under what circumstances “watershed” or “water use”
management plans can be water management plans.

Determine if and under what circumstances other options besides those
explicitly set out in the Water Act can be considered and acted on by
decision-makers.
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e Revise the Framework to ensure that communities can demonstrate
leadership in watershed management.

Aquatic Ecosystems: Return to List of Issues (page 9)
Sustainable Economy: Return to List of Issues (page 13)

1.6.3.2 Avuthority for Public Consultation and Approval and Adoption of Water
Management Plans

Should Alberta Environment continue to be the ultimate authority for public
consultation in water management planning and decision-making under the
Water Act?

Should Alberta Environment continue to be the ultimate authority for the
approval and adoption of water management plans and decisions under the
Water Act?

Discussion: The Framework for Water Management Planning provides that the
provincial government has responsibility for the approval and
adoption of water management plans and decisions under the
Water Act. The Framework also provides that the provincial
government will ensure that the level of consultation in a water
management plan will be appropriate.!?8 This ensures that the
needs of Water Act administrators are met, but may not
necessarily meet the needs of communities and stakeholders.

Potential options:

e Keep the Framework as it is.

e Revise the outcome to clarify the opportunities and limitations for
community leadership in approving and adopting water management
plans.

e Evaluate current practices to determine how they contribute to
community leadership in watershed management.

e Revise the Framework to provide opportunities for joint decisions and
sharing or delegation of provincial authority.

Aquatic Ecosystems: Return to List of Issues (page 9)
Sustainable Economy: Return to List of Issues (page 13)

1.6.4 Outcome: Albertans have the knowledge, tools, and motivation to
implement actions that will maintain or improve the
province’s water resources (drinking water and water
supplies for economic development)

Outcome: Albertans have the knowledge and tools to implement
actions to maintain or improve the province’s water
resources(aquatic ecosystems)

198 Framework for Water Management Planning, supran. 57, p. 7
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Ovutcome

Communities are demonstrating leadership in
watershed management

1.6.4.1 Responsibility, Authority, and Support

Does shared responsibility mean sharing of authority by the provincial
government and other decision-making bodies?

Should partnerships have regulatory authority either in having recommendations
and plans adhered to or being able to parficipate in decision-making? A

Are the types and levels of support provided by the provincial government and
others sufficient to provide the knowledge, tools, motivation, and leadership
necessary to efficiently and effectively manage watershedse A

Should the provincial government and others be required to commit to certain
types and levels of support for and participation in partnershipse A

Discussion:

199

114

Alberta Environment’s principles and criteria for public involvement
(Table 11) are set out in Enabling Partnerships: A Framework in
Support of Water for Life: Alberta's Strategy for Sustainability and
Public and Stakeholder Involvement Principles.199

Advantages

The principles and criteria for public involvement ensure the
involvement of those who have the greatest effect on water
management and provide a comprehensive, realistic approach
to the limits of water use. It is recognized that cooperative action
is needed at many levels.

The principles and criteria encourage initiative, consensus, and
mutually advantageous action among a wide variety of interests,
yet keep a clear distinction between the advisory role of the
public and the responsibilities of decision-makers. They ensure that
planning advice is available to, but does not fetter (constrain the
independence of) decision-makers.

With the principles and criteria, watershed management stays
within the legal and practical limits of government activity, while
encouraging collaboration, action, measurable results, leadership,
and better management.

Key elements of successful public involvement are recognized:
trust, honesty, cooperation, inclusiveness, fimeliness, access to
results, clear definition of roles and responsibilities, and meeting
people’s needs.

Alberta Environment, Enabling Partnerships: A Framework in Support of Water for Life: Alberta's Strategy for
Sustainability (http://www.waterforlife.gov.ab.ca/docs/EnablingPartnerships.pdf), pp. 3-4 and Alberta Environment

Public and Stakeholder Involvement Principles
(http://www.environment.gov.ab.ca/stakeholder/pubs/Approved Public_Involvement Principles.pdf)
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Table 11

Alberta Environment'’s
Principles and Criteria for Public Involvement

= Governments need to engage all interests that use or impact water resources.
= Albertans must recognize there are limits to the available water supply. Water must be managed within the capacity
of individual watersheds addressing all of the activities that affect water supply, water use and water quality.
= A “"partnership” is a voluntary organization of provincial, watershed, community and/or individual stakeholders who
agree to undertake common or complementary activities, enter into agreements, and work together for the orderly,
efficient, and accountable achievement of results.
Partnerships do not have regulatory authority.
All partners must encourage inclusiveness and broad stakeholder representation.
= Partners must have shared understanding of the watershed approach and use consensus in their efforts to achieve it.
= Roles and responsibilities of the Government of Alberta and its partners will be identified.
In all its partnerships, the provincial government will uphold its legislated responsibility, accountability and legal
authority for water and land use management decisions.
= Watershed management must take place within municipal, provincial and federal water and land use planning and
decision-making processes and under relevant policies and legislation.
= Recommendations should lead to actions, actions should have measurable results, and results should lead to improved
watershed management.
= Creativity and flexibility is the key to the evolution of partnerships.
= Focusing on working collaboratively with stakeholders based on the principle of shared responsibility for the
environment.
= Cooperative action at the local, regional, provincial, national, and international levels is needed for effective
environmental management.
Six principles maximize the benefits of public and stakeholder involvement:
= Respectful: relationships based on a foundation of frust, honesty and cooperation
= Inclusive: an opportunity for people to be meaningfully involved in matters that affect them.
= Timely: the opportunity to be involved early in the decision-making process and have a reasonable period of time
for participation.
= Responsive: access to the results of the public and stakeholder process
= Transparent: define and communicate roles and responsibilities in the public and stakeholder involvement process.
= Flexible: adapt the public and stakeholder involvement process to meet people’s needs.
= Where legislation prescribes a specific public involvement process, that process will take precedence in the
application of the Public and Stakeholder Involvement Principles.

Among the three primary changes that Alberta Environment is
seeking in water management is to move from regulatory activity
to shared governance.20

Disadvantages

Provincial support and participation are not commitments. In
particular, it is not specified when those with decision-making
authority will be expected or required to be members of a
partnership. The Framework and the principles do not mention the
duty of the provincial government to consult with First Nations and
the requirement for “good faith efforts to understand each other’s
concerns and move to address them.” 201

200 Yee, Alberta's Strategy for Sustainability, supra n. 15. The other primary changes are: moving from process to
outcomes and moving from water management to watershed management.

201 Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 — quote from paragraph 49
(http://scc.lexum.umontreal.ca/en/2004/2004scc73/2004scc73.html) and Taku River Tlingit First Nation v. British
Columbia (Project Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550
(http://scc.lexum.umontreal.ca/en/2004/2004scc74/2004scc74.html). For further information on these Supreme
Court decisions, see John M. Olynyk, The Haida Nation and Taku River Tlingit Decisions: Clarifying Roles and
Responsibilities for Aboriginal Consultation and Accommodation, Lawson Lundell LLP, 2005
(http://www.lawsonlundell.com/resources/Negotiatorarticle.pdf) and Thomas G. Rothwell, Haida Nation v. British
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Legislation is allowed to override the principles, even when
decision-makers have the discretion to do otherwise.

The principles and criteria do not recognize that partnerships can
play arole in influencing the legal and practical limits of
government activity. The principles and criteria make Alberta
Environment’s authority over water management non-negotiable.
Consensus-building and effective watershed management may
require that the public become partners in Alberta Environment’s
decision-making.

In the South Saskatchewan River Basin, much of Alberta
Environment’s authority over water management has been
“allocated” to others through the issuance of licences for water
use and approvals for wastewater discharge and modifications to
the aquatic environment. As a result, joint decision-making may
be a precondition to implementing improvements in water
management.202

This raises the question of who should have a say in the disposition
and management of resources such as water and public land that
are owned by the provincial government.203

It is unclear where the public ends and a stakeholder begin.

It is unclear what is meant by creativity and flexibility. The goals of
partnerships do not include effective results.

The principles and criteria do not identify if and how the public
and stakeholders are to be involved at inter-provincial, provincial-
territorial, national, and international levels of management.

The principles and criteria do not recognize key aspects of
successful public involvement: access to information, clear
understanding of process, maintenance of continuous contact,
and fairness.

It is unclear how shared governance will be able to reduce
regulatory activity or how regulatory activity would change.

Potential options:

Keep the principles and criteria as they are.

Columbia, Taku Tlingit First Nation v. British Columbia: Implications for Environmental Lawyers
(http://www.eab.gov.ab.ca/dec/Rothwell%20AB%20Justice%20Aboriginal%20Law.pdf).

202 The issue of joint decision-making has been reported on af least twice by public groups. See Upper Elbow River
Instream Objective Working Group, supra n. 35, Appendix C, pp. C-4 - C-5 & C-24 — C-26 and Alberta Irrigation
Projects Association, Meeting the Challenges in Water Resource Management, 1993, pp. 13-15.

203 For discussion of this issue, see Michael M. Wenig, “Who Really Owns Alberta’s Natural Resources2” LawNow,
December, 2003/January, 2004 (http://www.ucalgary.ca/~cirl/pdf/2003fDecJanWenig.pdf) and Michael M. Wenig,
“"Who's Minding the Water in Southern Alberta?” LawNow, December, 2005/January, 2006
(http://www.ucalgary.ca/~cirl/pdf/2005eDecJanWenig.pdf)
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e Evaluate the principles and criteria to determine how they contribute to
Albertans’ knowledge, tools, motivation, and ability to implement actions
that will maintain or improve the province's water resources.

e Revise the principles and criteria fo make them compatible with the
Water for Life Strategy and a watershed approach and able to deliver
sustainable drinking water supplies, aquatic ecosystems, and economic
development.

e Make partnerships into partners in regulatory decision-making fo maintain
and improve water supply, aquatic ecosystems, and drinking water.

e Establish types and levels of support for and participation in partnerships.

e Establish clear lines of governance and who is responsible for compliance.

Return to List of Issues (page 4)

2.0 Issues Related to the Water for Life Strategy

2.1 Safe, Secure Drinking Water Supply

2.1.1 Outcome: Safe, Secure Drinking Water Supply
Outcome: Healthy Aquatic Ecosystems

2.1.1.1 Hedlthy Aquatic Ecosystems vs. Water Treatment Technology

To what extent will we rely on healthy aquatic ecosystems vs. water treatment
technology to protect our drinking watere A

Are existing policy instruments able to address cumulative impacts of point source
and non-point source pollution on aquatic health and drinking water safetye A

Discussion: A drinking water system requires multiple barriers to ensure that, if
one part of the system fails, there will be other ways to identify and
eliminate threats to people’s health. The multiple barriers
include:204

source water protection

treatment of the raw water

a clean and protected distribution system
monitoring and warning systems
emergency response procedures.

With limited time, resources, and authority, choices must
sometimes be made between putting a priority on protecting the
source of the raw water — that is, the watershed — from
contamination or increasing the level of freatment to ensure that
the raw water is freated properly. Policy instruments can make
these choices less costly and more effective.

204 For a discussion of the multi-barrier approach, see Report of the Walkerton Inquiry, Part Two, supra n. 4, Chapter 3,
pp. 72-79
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2.1.2

2.1.21

2.1.3

2.1.3.1

Potential options:

e Do not address this issue.

e Determine how current policy instruments influence the choice between
water source protection and water treatment upgrading.

¢ Evaluate the efficiency and effectiveness of choosing to place a priority
on water source protection or water treatment upgrading.

e Evaluate whether existing policy instruments are able to address
cumulative impacts of point source and non-point source pollution.

e Decide where, when, and how policy instruments should be changed
and applied to give priority to water source protection or water treatment
upgrading.

Return to List of Issues (page 5)

Outcome: Alberta has a comprehensive strategy to protect
Albertans’ drinking water

Breadth and Realism of Outcome

Is this outcome broad and realistic enough to protect consumers of drinking
water? A

Discussion: A drinking water strategy must also be effective and provide
multiple barriers of protection.

Potential options:
e Keep the outcome as it is
o Change the outcome. For example: “Alberta has a comprehensive and
effective strategy that provides multiple barriers to protect Albertans’
drinking water.”
¢ Change the outcome to define performance measures for the
acceptable level of protection for consumers of drinking water.

Return to List of Issues (page 5)

Outcome: Albertans have full and complete knowledge of
drinking water issues

Effectiveness of the Outcome
Will this outcome be effective in creating safe, secure drinking water supplies?

Discussion: Drinking water issues are extremely complex. Greater knowledge
of drinking water issues on the part of the public will increase their
ability to identify and report compliance issues. Full and complete
knowledge of drinking water issues may provide the impetus for
proper funding of operations as well as implementation of socially
contentious initiatives when the benefits of those initiatives are
clear to the public.
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However, this outcome, if achieved, may make drinking water
protection less efficient and effective by diverting money and
personnel away from actual protection activities.

If not properly explained, information may lead to knee-jerk
reactions by the public. There also might be information that
should not be made public to protect against malicious acts such
as vandalism and sabotage.

Potential options:
e Keep the outcome as it is.
e Review this outcome to determine if it increases or decreases the
efficiency and effectiveness of drinking water protection.
¢ Change the outcome to emphasize full and complete knowledge of
those responsible for protecting consumers of drinking water.

2.1.4 Ovutcome:

Return to List of Issues (page 5)

Albertans have real-time access to information about
drinking water quality in their community

2.1.4.1 Need for Real-Time Access

Is real-time access a realistic need for consumers of drinking water?

Discussion:

Real-fime access to information about drinking water allows
consumers of drinking water to be aware of potential issues and to
take action as part of their shared responsibility for water
management.

This may become a monitoring and reporting nightmare without
producing a significant increase in the safety of drinking water.
Assuming real-time access for consumers can be achieved, it
would not avert a crisis like the Walkerton tragedy since the
operators in Walkerton were not actually monitoring the water
quality and were fabricating results that indicated everything was
fine.

Because of the complexity of drinking water management, safe
drinking water depends on "“thorough and persistent activity by a
regulator,” not the public. The public have “contracted out” the
responsibility for drinking water to the government so that they can
spend their fime doing other important things and the experts can
make the fimely and informed decisions necessary to keep people
safe.205

Potential options:
e Keep the outcome as it is.

205 Morrison, “Indentured Servants,” supra n. 71, pp. 17-24
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e Evaluate the feasibility and benefit of real-time access to information
about drinking water.

e Revise the outcome to make it applicable to those who are responsible
for managing and regulating drinking water.

o Revise the outcome to ensure the availability of information that the
public needs and can realistically act upon.

o Revise the outcome to make the knowledge of administrators and
regulators so good that the public does not need to access or act upon
the information.

Return to List of Issues (page 6)

215 Outcome: Alberta’s drinking water infrastructure meets emerging
standards and is managed for long-term sustainability

2.1.5.1 Outcome’s Applicability to Watersheds and Other Infrastructure

Should this outcome be applied to all water infrastructure and to watersheds in
generale A

Discussion: All water infrastructure (noft just drinking water infrastructure) and
watersheds in general face the challenge of dealing with
emerging standards and long-term sustainability.

Potential options:
e Keep the outcome as it is.
¢ Add new outcomes identifying what is expected of other infrastructure
and the management of watersheds (beyond watershed plans) in tferms
of dealing with emerging standards and long-term sustainability.

Return to List of Issues (page 6)

2.2 Healthy Aquatic Ecosystems

2.2.1 Outcome: All aquatic ecosystem outcomes
2.2.1.1 Definition of Aquatic Ecosystem
Should the same definition of aquatic ecosystem be used?

Discussion: Different policy insfruments use different definitions of the aquatic
ecosystem or aquatic environment:
e Water for Life: "Aquatic ecosystem — An aquatic area ...
[including] rivers, lakes and wetlands"20¢
e Water Act: "'aquatic environment’ means ... the
components of the earth related to, living in or located in

206 Water for Life Strategy, supran. 1, p. 24
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Potential options:

Continue with current differences in definitions.

Determine how the differences in definition contribute to protecting users
and uses of the aguatic environment and promote good practice in
water management.

Revise the definitions to make them compatible with the Water for Life
Strategy, but sfill allow differences to exist.

Revise the definitions and their implementation to ensure that users and
uses of the aquatic environment are protected

Adopt one definition that suits all needs.

or on water or the beds or shores of a water body ... and
their interacting natural systems’ 207

Framework for Water Management Planning: “The
aqguatic environment ... includes naturally occurring
features, such as rivers, streams, creeks, riparian areas,
lakes, wetlands and groundwater.” 208

The definition of legal bank from the Surveys Act is not
consistent in all cases with the “natural boundary”
definition in the Land Titles Act, which relies on the
common law of accretion.

Definitions of aquifer, ground water, springs, water wells,
geysers, and riparian areas are also not clear.

Definitions that stick to surface water and/or the bed and shores
are easier to manage because they are generally more clearly
defined. However, there is no clear line that separates water and
land environments.20? Water bodies, riparian areas, and ground
water are part of an interconnected ecosystem. This is particularly
important for small streams and lower class wetlands where small
changes in riparian areas and ground water can have
disproportionately larger impacts.

Return to List of Issues (page 7)

2.2.1.2 Broad Range of Tools and Techniques to Protect Aquatic Ecosystems

Discussion:

Potential options:
Do not add a new outcome.

207 Water Act, supran. 12,s. 1{1)(h)

There is not an outcome in the Water for Life Strategy that calls for a broad range
of water management tools and techniques to be implemented to protect
aquatic ecosystems. A

A broad range of water management tools and techniques need
to be available because of the varied uses of aquatic ecosystems
and the complexity of interactions within the environment.

208 Framework for Water Management Planning, supra n. 57, p. 20
209 Alberta Environment, Facts and Information on Water in Alberta, 2002
(http://www.waterforlife.gov.ab.ca/docs/infobook.pdf), p. 15
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¢ Add anew outcome.

222 Outcome:

Return to List of Issues (page 7)

Efforts to protect aquatic ecosystems in critical areas
are underway

2.2.2.1 Emphasis on Protection of Aquatic Ecosystems in Critical Areas

Does an emphasis on protecting aquatic ecosystems in critical areas improve or
reduce our ability to protect the users and uses of the aquatic environment?2 A

Discussion:

The emphasis on protecting aquatic ecosystems in critical areas is
compatible with other key policy instruments.210 |t assures
protection of habitats that are vital to fish, other animals,
sustainability, and/or people’s commercial and recreational use of
the environment. Identification of critical areas also assists
municipalities in determining where to focus their efforts.

The idea of what constitutes a critical habitat varies, though. It
may mean investment of money and time in areas that are “lost
causes,” do not need government intervention, or are “squeaky
wheels" that divert aftention and resources away from efforts to
protect the overall health of ecosystemes.

In assessing which areas are critical, risks are typically not well
understood in terms of cumulative impacts. Social, economic and
administrative issues may take precedence over environmental
issues. Proponents of lower impact development strategies may
then be penalized by rigid application of existing guidelines and
requirements. In some cases, guidelines and requirements have
not kept pace with developments within industry.

Potential options:
e Keep the outcome asit is.
e Develop a common definition and priority list for efforts to protect critical

areads.

e Evaluate the performance of previous efforts to protect critical areas to
determine how they contribute to protecting and improving the health of
aquatic ecosystems.

e Revise the outcome. For example: “Efforts to protect and improve the
health of aquatic ecosystems provide the maximum benefit in terms of
sustaining those ecosystems and maintaining or re-establishing natural
biodiversity.”

210

Examples of policy instruments placing a priority on critical areas are:
"Highest priority will be given to those water bodies where present or future ecological integrity is at greatest risk
or where the greatest benefits of preventative or mitigative actions can be achieved.” (“Strategy for the
Protection of the Aquatic Environment,” supra n. 80, p. 23)
“The Department of Fisheries and Oceans will apply this policy primarily in freshwaters, estuaries and coastal
situations where most damage to fish habitats has taken place and where the risk of future damage is highest.”
(Policy for the Management of Fish Habitat, supra n. 23, p. 2)
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223

2.23.1

224

2241

Return to List of Issues (page 7)

Outcome: Wateris managed and allocated to sustain aquatic
ecosystems and ensure their contribution to Alberta’s
natural capital and quality of life is maintained

Natural Capital
What is “natural capital”e A
Discussion: It is unclear what “natural capital” is.
Potential options:
e Keep the outcome as it is.

e Provide clarification on what natural capital is.

Aquatic Ecosystems: Return to List of Issues (page 8)
Sustainable Economy: Return to List of Issues (page 12)

Outcome: Water management objectives and priorities for sustaining
aquatic ecosystems are established through watershed
plans

The Watershed Approach
What is a watershed approach? A

Discussion: Watershed plans depend on adopting a watershed approach.
However, there is no commonly accepted definition in Alberta of
what a watershed approach is or should be. The United States
Environmental Protection Agency (US EPA) has provided a good
description of the components of a watershed approach (Table
12).217 In Alberta, these components have been to some extent
incorporated into examples of policy development, development
of legislation, monitoring, planning, and operations.2'2 Based on
this experience, it is unclear if watershed plans and their
implementation are better or worse than alternate approaches?13
in ferms of protecting users and uses of the aquatic environment.

The role of adequate financing in a watershed approach has not
been identified.

212

213

For a discussion of the complexities related to a watershed approach, see Michael M. Wenig, “Thinking Like a
Watershed,” LawNow, June/July, 2004 (http://www.ucalgary.ca/~cirl/pdf/2004cJunJulWenig.pdf)
Less use of these components has been evident in allocations and approvals, standard-setting, financing, and

compliance.

Examples of alternate approaches are free market mechanisms, administrative discretion, traditional water
management, and supply augmentation. For a discussion of fraditional water management, see Bob Morrison,
“Traditional Water Management Decision-Making,” Moving Beyond Now, v. 1, no. 3 (July, 2004), pp. 13-16.
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Table 12

Components of a Watershed Approach
e Coordinating framework
. Public & private efforts
e Address highest priority problems
e  Hydrologically-defined geographic areas
e  Consider both surface & ground water
e Those most affected by decisions are involved throughout
. Environmental, economic, & social/cultural goals well-integrated
e People well-informed
e People participate in planning & implementation
e Sound scientific data, tools, & techniques
e lferative decision-making, incl. evaluation of effectiveness
e Shared information
. Common understanding of roles, priorities, & responsibilities
. Development of management options & action plans
e Environmental justice* addressed
e Goal & target setting

e Make progress based on available information while continuing analysis & verification
* Environmental justice is “the fair freatment and meaningful involvement of all people regardless of race, color, national origin, orincome
with respect to the development, implementation, and enforcement of environmental laws, regulations, and policies. Fair treatment
means that no group of people, including a racial, ethnic, or a socioeconomic group, should bear a disproportionate share of the
negative environmental consequences resulting from industrial, municipal, and commercial operations or the execution of federal,
state, local, and tribal programs and policies. Meaningful involvement means that: (1) potentially affected community residents have an
appropriate opportunity to participate in decisions about a proposed activity that will affect their environment and/or health; (2) the
public's contribution can influence the regulatory agency's decision; (3) the concerns of all participants involved will be considered in
the decision making process; and (4) the decision makers seek out and facilitate the involvement of those potentially affected.” (U.S.
Environmental Protection Agency Environmental Justice, 2004 (http://www.epa.gov/compliance/environmentaljustice/index.html))
Source: U.S. Environmental Protection Agency, Watershed Approach Framework, (http://www.epa.gov/owow/watershed/framework.html) as
summarized in Waxwing Synthesis and Resolution Inc., Issues and Policy Recommendations: Nose Creek Watershed - Appendices, ,
Nose Creek Watershed Partnership, 2005
(http://www.airdrie.ca/Content/environment/nosecreek/images/Nose_Creek Objective 2 Appendices final.pdf), p. 47

Potential options:

e Do not address this issue.

e Have each watershed planning and advisory committee define what a
watershed approach should be.

e Evaluate past efforts to apply components of a watershed approach to
determine what worked and what did not.

e Evaluate the Framework for Water Management Planning, the US EPA
components, and other approaches and prepare a proposal for a
common or minimum definition of what a watershed approach should
be.

e Adopt a common or minimum requirement for a watershed approach.

Aquatic Ecosystems: Return to List of Issues (page 7)
Sustainable Economy: Return to List of Issues (page 11)

225 Outcome: Albertans have the knowledge and tools to implement
actions to maintain or improve the province’s water
resources (aquatic ecosystems)

2.2.5.1 Motivation to Protect Aquatic Ecosystems

This outcome, unlike similar ones in the Water for Life Strategy, does not aspire to
influence the motivation of Albertans. A
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Discussion: A key factor in maintaining or improving the aquatic environment
is motivation.

Potential options:
e Keep the outcome as it is.
¢ Change the outcome to include motivation to implement actions to
maintain or improve the aquatic environment.

Return to List of Issues (page 9)

2.2.5.2 Self-Interest in Protecting Aquatic Ecosystems

Should this outcome be supplemented or replaced by a goal to increase self-
interest in protecting users and uses of the aquatic environmente A

Discussion: This outcome speaks to people’s knowledge and tools, but does
not menfion people’s self-interest, a key aspect of behavior. Self-
interest is often, but not necessarily a matter of economics.

Potential options:
e Keep the outcome as it is.
e Change the outcome to include influencing people’s self-interest to
implement actions to maintain or improve the aquatic environment.

Return to List of Issues (page 9)

2246 Outcome: Communities are demonstrating leadership in
watershed management

2.2.6.1 Leadership Provided by Elected Officials and Administrators

Should the Strategy include an outcome related to the leadership provided by
elected officials and administratorse A

Discussion: Most regulatory decisions from approvals fo enforcement are
based on leadership from elected officials or administrators, not
the community. This outcome does not identify the outcome(s)
expected from elected officials and administrators when they
exercise leadership.

Potential options:
e Keep the Strategy as it is.
¢ Include an outcome related to the leadership provided by elected
officials and administrators in watershed management. For example:
“Elected officials and other government decision-makers meet the
highest standards of leadership in managing watersheds.”

Aquatic Ecosystems: Return to List of Issues (page 9)
Sustainable Economy: Return to List of Issues (page 13)
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2.2.6.2 Roles Communities Play in Management

Should the outcome be expanded to identify the roles communities are
expected to play in management as opposed to leadership? A

Discussion: Leadership is the ability to cope with change — promoting it,
resisting it, or adapting to it. Management is the ability to handle
routine, but usually complex problems.214 This outcome does not
identify the roles communities are expected to play in the
management of watersheds.

Potential options:
e Keep the outcome as it is.
¢ Change the outcome to identify the roles communities are expected to
play in management of watersheds. For example: "Communities, through
their municipal governments, other organizations, and individual actions,
ensure that watersheds are managed to maintain and improve social,
economic, and environmental sustainability.”

Aquatic Ecosystems: Return to List of Issues (page 9)
Sustainable Economy: Return to List of Issues (page 13)

2.3 Reliable, Quality Water Supplies for a Sustainable Economy

2.3.1.1 Quuality of Water Supplies to be Achieved

23.2

Should this overall outcome be revised to define the level of quality of water
supplies that should be achieved? A

Discussion: A sustainable economy depends on knowing what level of quality
of water supplies is considered acceptable/desirable.

Potential options:
e Do not change the outcome.
¢ Change the outcome to define the level of quality of water supplies
necessary to achieve a sustainable economy. For example: “Reliable,
high quality water supplies for a sustainable economy.”

Return to List of Issues (page 10)

Outcome: All outcomes related to a sustainable economy

214 Based on John P. Kotter, *“What Leaders Really Do,” Harvard Business Review, December, 2001, pp. 85-96 (from Bob
Morrison, “Planning Predestination: The Decision to Build Three Gorges Dam,” Moving Beyond Now, v. 1, no. 4
(August, 2004), p. 28)
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2.3.2.1 Role of Communities in Providing Leadership and Management

Should an outcome be added to define the role of communities in providing
leadership and management to ensure reliable, quality water supplies for a
sustainable economye A

Discussion: Communities have an essential role in providing leadership and
management to ensure reliable, quality water supplies for a
sustainable economy. Unlike under “Healthy Aquatic Ecosystems,”
the role of communities in providing leadership and management
has not been specified.

Potential options:

e Do not add a new outcome.

e Add anew outcome. For example: “Communities, through their municipal
governments, other organizations, and individual actions, ensure that
water supplies are not a limiting factor in achieving a sustainable
economy.”

Return to List of Issues (page 10)

233 Ovutcome: A broad range of water management tools and
techniques are implemented

2.3.3.1 The Term Water Management
Should the term water management be replaced with something else? A
Discussion: The term "water management” may be inappropriate. The
challenges we face are not about managing water but how we
manage what we do with it or do to it.
Potential options:
o Keep the term water management.

o Replace water management with the term “water use management.”

Return to List of Issues (page 10)

2.3.3.2 Implementation of Tools and Techniques

Should this outcome instead be to implement the tools and techniques necessary
to ensure that the economy has the reliable, quality water supplies necessary for
sustainabilitye A

Discussion: People do not care whether or not a broad range of water
management fools and techniques are implemented. They care
about results.

Potential options:
e Keep the outcome as it is.
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e Replace orsupplement the outcome. For example: “A sufficiently broad
range of water management tools and techniques are available and
considered when choosing the best solutions for ensuring reliable, quality
water supplies.”

Return to List of Issues (page 10)

234 Outcome: All sectors are demonstrating best management
practices and improving efficiency and productivity
associated with water use

2.3.4.1 Other Areas for Best Management Practices
Is this outcome broad enough? A
Where else should best management practices be demonstrated?2 A

Discussion: This outcome focuses on efficiency and productivity associated
with water use. Effectiveness of water use is a concern of equal or
greater importance.

As well, best management practices may be required in other
areas of water management such as protection of watersheds,
management of aquatic ecosystems, intfegrated management,
planning, floodplain management, approvals, and supply
augmentation.

Potential options:

e Keep the outcome as it is.

e Review current best management practices to determine which other
aspects of water management should be expected to use best
management practices.

e Clarify the outcome as to how it relates to the effectiveness of water use.

o Clarify the Strategy as to the expectations for best practices in other
aspects of water management.

Return to List of Issues (page 11)

2.3.4.2 Making the Best Good
Is the “best” good enough oris it too goode A

Discussion: As we sometimes discover affer something goes wrong, the best
may notf be good enough. Otfher fimes the best may be
unnecessary, placing a burden on water users or taxpayers that is
not justified by the benefits.

Instead, it may be more useful to seek and apply good
management practices. As an example, the good practice
guidelines developed by the World Commission on Dams have
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been adapted to provide a set of criteria that apply to all aspects
of water management.2!5 (Table 13)

Potential options:
e Keep the outcome as it is.
o Replace "best management practices” with “good management
practices.”

2.3.5 Ovutcome:

Return to List of Issues (page 11)

The overall efficiency and productivity of water use in
Alberta has improved by 30% from 2005 levels by 2015
(firm targets to be determined by the Provincial Water
Adyvisory Council)

2.3.5.1 The Alberta Water Council’s Role

Is the Alberta Water Council’s role cleare A

Discussion:

The "Provincial Water Advisory Council” is now the Alberta Water
Council. Itis currently working on the question of water
conservation, efficiency, and productivity.

The Advisory Committee on Water Use Practice and Policy
appears to have viewed the Council’s role differently from this
outcome. First, the Committee appears to have expected a more
infegrated effort through a “provincial Water Conservation Plan™
rather than the “water conservation and productivity plans for all
wafter using sectors” committed to in the Water for Life Strategy.
Second, the Committee wanted this provincial plan “developed
under the scrutiny of the Alberta Water Council” with the
efficiency and productivity target “subject to evaluation” rather
than determination by the Council.21¢

This view of the Council’s role as evaluating rather than
determining efficiency and productivity targets was included in
the recently issued Guideline for oilfield injection.21”

Potential options:
e Do not address the different views on what the Council’'s role is.
¢ Defermine the advantages and disadvantages of a provincial plan vs.
sector plans.

216
217

Bob Morrison, “Good Practice for Water Management Decision-Making,” Moving Beyond Now, v. 1, no. 3 (July,

2004), pp. 17-19

Advisory Committee on Water Use Practice and Policy, supran. 14, p. 19

“The Alberta Water Council has an important role in recommending changes to water management in Alberta,
under the Water for Life strategy. The Council will evaluate the value of water in Alberta’'s economy, review the use
of economic instruments in water management, and provide advice to the Government of Alberta on other vital
issues relevant to the management and regulation of water resources in the province.” (Water Conservation and
Allocation Guideline for Oilfield Injection, supra n. 16, p. 45)
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2.3.5.2 Market

Are ma

Determine the advantages and disadvantages of an evaluation vs. a
determination role for the Alberta Water Council in setting efficiency and
productivity targets.

Revise the outcome and the instruments for achieving it to maximize the
benefits and minimize the negative consequences of efficiency and
productivity targefs.

Return to List of Issues (page 13)

Mechanisms

rket mechanisms a more appropriate approache A

Discussion: The provincial government believes that water conservation is

“absolutely critical” and that, if this farget is not achieved, Alberta
is *going fo be in trouble for the future.”218

Requirements for efficiency and productivity that are imposed by
government provide an open, collaborative, and fair method of
achieving water conservation. The undesirable side-effects of
more efficient water use (e.g., less water available for other users
or the environment, prices some can not afford) can be managed
with government intervention.

The market, however, is believed to be generally more efficient
and responsive in setting prices that encourage water users to
conserve water. The market may make it possible to increase
efficiency and productivity sufficiently without setting a specific
target in watersheds as long as there is a cap on the amount of
water that can be allocated and allocation fransfers are allowed.

In making a choice between government regulation and market
mechanismes, it is important fo remember that increased efficiency
does not necessarily mean less use. In fact, water consumption
could increase because water allocation transfers will result in
higher use of existing allocations. In addition, attempts to increase
efficiency may lead to reduced return flows which would, in turn,
result in less water available for re-use downstream.21?

Potential options:

Keep the outcome as it is.

Evaluate the ability of government requirements and market mechanisms
to achieve water conservation.

Revise the outcome to encourage the most effective mix of government
requirements and market mechanisms.

Revise the outcome to achieve water conservation through market
mechanisms only.

Return to List of Issues (page 13)

218
219

Yee, Alberta's Strategy
Watrecon, supra n. 85,

for Sustainability, supra n. 15, 19:06
pp. 12-17
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Table 13
Good Practice in Water Management Decisions’
Barriers to More Effective and Strategic .. . . .
Sustainable Water Management Priori?y Key Principles Key Decision Points
+ Limited, superficial, belated Recognition of rights & assessment of risks
public involvement Safeguarding of entitlements of all affected people Needs Assessment
) ";?ngoovt/:;c;%?'g?gsggﬁvely Public Access to information & availability of legal and other support for all stakeholders —
affected people g Acceptance Informed participation by all groups of people Clear needs, objectives, &
« Lack of fransparency P Demonstrated public acceptance of key decisions achieved through agreements negotiated in an open prioriies developed through an
« Political interference & fransparent process conducted in good faith open, inclusive, decentralized,
Free, prior, informed consent through formal & informal representative bodies? independently-facilitated, &
Clear definition of needs & objectives prior to identification & assessment of options publicly-validated process
. Overestimation of demand Comprehensive Corr_‘nprehensive, participatory assessment of full range of policy, institutional, management, & technical
+ Narrow range of alfernatives — jly Options (S)p ons . ) ) ) ) ) Selecting Alternatives
. Limited expertise of personnel Assessment ame sgnlflcon;e given to social, er)Vlronmen’rol, economic, & f.ln.onool focf.olrs ' -
Priority given to increasing the effectiveness & sustainability of existing water, irrigation, & energy systems Acceptance of project by those
Continuation of options assessment through all stages of planning, project development, & operations affected through a
* Narrow range of altematives Optimization of benefits from existing infrastructure, operations, monitoring, technology, land use, parficipatory assessment of all
* Lack of monitoring and Addressing regulatory tools, priorities, & initiatives options that is based on rigorous
géﬂgﬂggcoef project =P Existing Addressing outstanding social, economic, & environmental issues* analysis of costs, avoidance of
. Preference for large projects Management’ Formalized operating agreements with fime-bound licence periods odverseleffects, &
+ Influence of vested interests Comprehensive post-project monitoring, evaluation, & review of performance, benefits, & impacts precautionary approach
Understanding, protection, & restoration of ecosystems
o i " Understanding how community livelihoods depend on & influence ecosystems 0 q
. ',;'ﬂreniﬁfgﬁ'!s;ﬁgpm?fome‘ Sustaining M‘inimizo“rion & miﬁg‘oﬁon of hgrm to ‘rh_e health & in‘regri“ry of ecosysTgms Project Preparation
analysis Ecosystemss Priority given to avoidance of impacts in accordance with a precautionary approach Time-bound licences & signed

= Cosmetic, poorly informed
consideration of social and
environmental concerns

and Livelihoods

National policy for maintaining selected rivers with high ecosystem functions & values in their natural state
Avoidance of significant impacts on threatened & endangered species. When impacts cannot be
avoided, provide viable compensation measures resulting in a net gain for the species within the region
Environmental flows to help maintain downstream ecosystem integrity & community livelihoods

= Control of decision-making by
centralized government
agencies

= Government collaboration
with, subsidies for, and legal
and procedural decisions that
favor certfain interests

Recognizing
Entitlements
and
Sharing Benefits

Mutually agreed & legally enforceable mitigation, resettlement, & development provisions

Recognition of entitlements that improve livelihoods & quality of life

Successful mitigation, resettlement, & development are fundamental responsibility of State & developer
Impact assessment includes all people upstream, downstream, & in catchment areas whose properties,
livelihoods, & non-material resources are affected

Recognition of adversely affected people as first among the beneficiaries of the project

contracts setting out clear
responsibilities & requirements
derived from good-faith
negofiations with all those
affected and, if necessary,
independent dispute resolution

Project Implementation

= Financing with minimal
oversight, disclosure of
information, and penalties for

Adopfion by sponsoring, confracting, & financing institutions of clear, consistent, common criteria &
guidelines

Compliance with all commitments & regulatory/non-regulatory measures for planning, implementation, &
operation

Licence to operate issued after
full compliance with social,
environmental, & technical
requirements & designed o
provide balance between
certainty & open, tfransparent,
adaptive management

- iances Ensurin ) L ) ) . ) ) '

. ?gi?uéo{gﬂzgiommhmems e c i g Mutually reinforcing incentives, sanctions, & mechanisms for social, environmental, & technical measures

and legal/policy requirements ompliance Comp!ionce subject to independent & Tronsporerjf revjew
« Burden of ineffective projects Flexibility when needed to accommodate changing circumstances

on government freasuries Preparation of compliance plan

P p p
Cost of compliance built into project budget

= Lack of watershed context
« Unilateral rather than Sharing Rivers Constructive co-operation

cooperative action . . N . PR . T
- Rigid rather than flexible ey for Peace, Basin agreements in shared river basins based on principles of equitable & reasonable utilization, no

arrangements
= Lack of sanctions for non-
compliance

Development,
and Security?

significant harm, prior information, & these strategic priorities
Infractable disputes resolved through dispute resolution

Project Operation

Fulfilment of operating
conditions through
comprehensive, fransparent
monitoring & project evaluation
with adaptation made in close
consultation with those affected

1. Based on World Commission on Dams, Dams and Development, 2000 (http://www.dams.org/), pp. 74, 91, 167-194, 199-211, & 213-257. 2. The Commission limited this principle fo indigenous and tribal people.
3. The Commission called this priority “Addressing Existing Dams.” 4. The Commission’s recommendation was fo address “oufstanding social issues” and strengthen “environmental mitigation and restoration

measures.”

7. The Commission discussed this priority primarily in terms of international rivers.
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5. The Commission used the word "“rivers,” but clarified this as “rivers, watersheds and ecosystems.” 6. The Commission focused on the role of foreign financial assistance to developing countries.
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Members
Policy Issues and Gaps Project Team
Alberta Water Council

Jim Badger, Treaty 8

Mark Brostrom, City of Edmonton

Bob Demulder, Alberta Chamber of Resources

Claude Chamberland, Canadian Associatfion of Petroleum Producers
Susanne Forbrich, Environment Canada

Audrey Murray, Alberta Energy

Ted Nason, Alberta Sustainable Resource Development

Judy Stewart, Watershed Planning and Advisory Councils, Chair
Jason Unger, Alberta Environmental Network

Jim Webber, Alberta Irrigation Projects Association

Les Wetter, Ducks Unlimited

Project Managers
Robyn Kuhn, Alberta Environment
Andy Ridge, Alberta Environment

Consultants for this project

Dennis Westhoff, Westhoff Engineering Resources Ltd.
Bert van Duin, Westhoff Engineering Resources Ltd.
Wendy Aupers, Wendy Aupers & Associates

Bob Morrison, Waxwing Synthesis and Resolution Inc.
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Scope of Work
and Approach
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Scope of Work

This project will relate to three of the Project Team’s tasks:
e Idenfify the existing water management system in Alberta
o Define a process for identifying policy and legislative issues in water management
systems in Alberta
e Identify policy and legislation issues in the water management system

Three documents will be prepared:
¢ Inventory of water management outcomes based on a literature review of existing
materials.220
¢ Inventory of water management policy instruments based on a literature review of
existing materials
¢ Initial list of policy issues and gaps based on past consultations and input from subject
matter experts facilitated by the consultants.

Approach Figure 1

L . . Policy Process
A policy is created because there is an issue that needs to

be resolved and resolved so that a specific outcome is

achieved. Legislation, program objectives, and other Issue
methods of providing direction to decision-makers are

developed to maximize the chances of successful v
implementation. The success of a policy is determined by Desired Outcome

considering its advantages, disadvantages, and any
unresolved issues. (Figure 1)

The approach to this project was systematic and impartial. Pollcy

There are diverse policies for water management and

equally diverse views on the importance and effectiveness A2

of those policies. The diversity of policies and views needed Legislation, Program

to be incorporated clearly and fairly. Objectives, and Other
Direction

Consultation

A 4

Advantages &
Disadvantages

We identified and assessed policies using our extensive

experience in water management. The Project Team also
made an invaluable contribution through its review of our
progress. v

Outstanding Issues

Although our joint expertise is considerable, others with
experience in water management needed to be consulted
to ensure a high quality and credible product.

220 The inventory of outcomes used for this project were the outcomes established in Water for Life Strategy (Alberta
Government, Water for Life: Alberta’s Strategy for Sustainability, 2003
(http://www.waterforlife.gov.ab.ca/docs/strategyNov03.pdf)). For an inventory of water management outcomes,
see Kim Lalonde, Sustainable Resource and Environmental Management: An Inventory of Provincial Outcome
Statements-Final Report. Alberta Environment, 2006
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There are subject matter experts who can add value to scoping and issue identification. As well,
an important contribution can be made by people who, although lacking professional
credentials, can provide information and insights because of their experience in dealing with
water issues.

People and organizations outside of the Project Team and Terminology
consulting firms were contacted by e-mail and invited o
contribute their knowledge and opinions, including Terminology must be clear. We cast a

wide net with the ferms used. Here is how

reviewing draft materials prepared for this project. The list we defined key terms:

of people contacted was extensive to avoid the

appearance of giving preferential treatment to some. The Issue: @ question, problem,
list was developed by identifying groups and individuals Ungeswotble result, or matter of concern
or dispure

who had indicated an interest in watershed management. . .
Desired Outcome: a goal, purpose,

target, or positive result

Organizations such as government agencies and interest Policy: @ plan, sirategy, or course of
groups were encouraged fo disseminate information to ng{OﬂdCOHTS'defed prudent fo achieve a
. . . . esirea outrcome

frhe|r members to ensure ’rho’f ’rhelr policies and the Direction: the instruments or

implementation of those policies could be properly mechanisms (e.g., legislation, programs,

understood. We followed up with groups and individuals as | guidelines, procedures) established to

appropriate to ensure that information and opinions were implement a policy
Advantages/Disadvantages: the

clear and pemnem fothe prOJec’r. pros/cons, strengths/weaknesses, and

positive/negative aspects of policy
A website was established at the beginning of the project. implementation
The purpose of the website was to provide additional Outstanding Issue:  unresolved aspects

information to participants and allow them to download of an issue or undesirable consequences

files related to the project.

Two inventories of documents were developed. The first was an inventory of policies and policy
instruments (e.g., legislation, guidelines, programs). The second was an inventory of research,
analysis, recommendations, and views. Both inventories were extensive, but by no means
complete. Documents can be added to the inventories in the future as they become available.

Documents from the two inventories were reviewed and, as appropriate, used in identifying and
assessing policies. As many documents as possible have been examined within the timeframe,
resources, and priorities for this project. The scope of the issues considered has been broad.
However, unless previously examined in the existing literature, consideration of how Alberta
stacks up nationally and internationally was not part of the terms of reference.

Criteria

Many criteria can be used in assessing water management policies.?2! Four criteria were used in
this project:

e Is apolicy or policy instrument compatible with a watershed approach?

o Does a policy or policy instrument promote good practice in water management
decisions?

e Isapolicy or policy instrument an efficient use of time and resources?

e s a policy or policy instrument effective (e.g., fo meet desired outcomes)?

221 See, for example, Waxwing Synthesis and Resolution Inc., Issues and Policy Recommendations: Nose Creek
Watershed, Appendices, 2005
(http://www.airdrie.ca/Content/environment/nosecreek/images/Nose Creek Objective 2 Appendices final.pdf)
Tables D-6 — D-8
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Coverage

On a priority basis, policy implementation was covered from the general to the specific.
Relevant economic, social, environmental, and operational factors were considered. To
achieve the Project Team's objective of creating an initial list of policy issues and gaps, the
coverage of policies and the consideration of factors varied from issue to issue.

As budget allowed, the most significant policy instruments were examined using four levels of
analysis:

Level 1 - Preliminary Assessment: A brief description of advantages, disadvantages,
issues, and priorities for further work based on our experience and input from Project
Team members.

Level 2 - Literature Review: Based on project priorities, summaries of existing
information on advantages, disadvantages, issues, and gaps.

Level 3 - Additional Analysis: Based on previous work, priorities, and budget,
examination of a select number of topics in greater detail.

Level 4 - Synthesis: Preparation of a report which clearly and concisely describes
outstanding issues and gaps.

Priorities

The Policy Issues and Gaps Project Team identified a set of priority areas to guide scoping and
issue identification. Each of these priority areas were analyzed at Level 1, that is, assessed based
on the experience of the consultants with input from the Project Team.

Six priority areas were analyzed at Level 2. This meant that, for those six, literature was reviewed
to identify existing information on the advantages and disadvantages of policy instruments and
outfstanding issues and gaps. Subject matter experts were consulted where appropriate.

The priority areas were:

Analyzed at Levels 1 and 2: (list alphabetically)
¢ How are existing and future water users and uses protected with existing policy
instruments?
How are water, air, and land use decisions linked by existing policy instruments?
How does compliance happen with existing policy instruments?
How does existing policy deal with potential long-term water supply changes?
How would lower impact development be implemented in an urban and rural municipal
context using existing policy instruments?2
¢ To what extent will watershed planning options be enabled or constrained by existing
policy instruments?

Analyzed at Level 1: (list alphabetically)

e Are existing policy instruments compatible with public views?2

e Assetf outin existing policy instruments, what level of risk is acceptable?

e Based on existing policy instruments, what are acceptable levels of sustainability 2

e Based on existing policy instruments, where does informed consent stop and “selfless
authoritarianism” begin?

¢ Can we predict and manage floods and droughts in small watersheds using existing
policy instruments?

December 15, 2006 137



Westhoff Engineering Wendy Aupers & Associates Waxwing Synthesis
Resources Ltd. and Resolution Inc.

Do existing policy instruments provide Albertans with the necessary knowledge and
toolse

How are water bodies, riparian areas, and ground water treated as a single resource in
existing policy instruments?

How do existing policy instruments protect the aquatic environment and how is the
aqguatic environment reflected or accounted for in decision-making?

How do market mechanisms and cost-sharing play a role?

How would Alberta handle a Walkerton situation with existing policy instruments?2

Under existing policy instruments, are Directors accountable to the Alberta Water Council
and Watershed Planning and Advisory Councilse

What jurisdiction (authority or responsibility) do the Alberta Water Council and Watershed
Planning and Advisory Councils have to actually do anything about policy and
implementation of policies identified or analyzed?

When policy instruments are applied, to what extent are different interests allowed to
compete in having their concerns considered?

Organizing Framework

The information collected for this project was organized using the categories in the worksheet
shown in Appendix C. The worksheet was based on Water for Life: Alberta’s Strategy for
Sustainability. Modifications to the worksheet were made as the project evolved. The worksheet
itself was primarily used to do the Level 1 analysis.

Issues and gaps that deal with similar aspects of water management were grouped and
linkages between similar issues identified within the limits of time and budget. Linkages were
analyzed to describe how existing outcomes, policies, and direction are contributing to the
water management system. Consideration was given to how qualitative direction is franslated
info quantitative results.

138
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Appendix C

Worksheet for Analysis
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Issue

Desired
Outcome

Policies and Policy Instruments

Advantages

Disadvantages

Outstanding Issues

Options

Drinking Water or Aquatic Ecosystems or Water Supplies for a Sustainable Economy

For example:
“Safe, Secure
Drinking
Water
Supply”
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Appendix D

Issues
From Water Management in Alberta: Challenges for the Future
(review of water policy and legislation)
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Issues From Water Management in Alberta: Challenges for the Future???

¢ Involving the Public in Decision-Making
= When should the public be involved?
= Who should be involved?
= How should the public be involved
= What issues should be subject to public review?
= Which decisions should be subject to public review?
= What information should be available to the public?
= What are the possible opportunities for public input to the river basin planning process?2
= Should legislation contain provisions for different forms of public input such as meetings?
= Who should be involved in public input to the approval process under legislation?

¢ Planning for the Future

= What is the role of the river basin planning process in water management decision-making?

= How should water management decisions be made in basins where the planning process
has not started or is incomplete?

= What objectives or guidelines should be addressed in a river basin plang

= What should be the relationship of the integrated resource planning process to the river
basin planning process?

= What relationship should other planning activities have with the river basin planning process?

= What information does the public need on the quantity and quality of surface and ground
watere

¢ Protecting Our Surface and Ground Water Resources

= How should basic and desirable instream flow needs be defined?

= How should instream flow needs be met during natural low flow periods?

= Is it acceptable to express the government’s commitment to protecting instream flows by
way of policy or is legislation needed?

= Are there other options for ensuring ground water protection2 Should these options be
legislated?

= Should water quality guidelines or objectives for Alberta’s rivers be established before
allocating water?

= What are the most appropriate means to support the integration of water quality/quantity
relationships in all water management decisions (e.g., by policy statement, provisions in
legislation)?

= What enforcement measures and /or penalties should be applied to water resource
violations?

= Should governments take a more active role in managing lake levels or should nature be left
to take its course?

= What role should the various levels of government take in managing lake water quality2

¢ Using Our Water Resources Wisely
= Should the sale or transfer of water licences or portions of licences be allowed with some
form of government control?

22 Water Management in Alberta: Challenges for the Future was an initiative by Alberta Environment in the early 1990s
fo develop new water management policies and legislation. It led to the passage of the Water Act. These issues
are taken from various documents prepared for the initiative. This list does not include all issues raised since there
was some overlap and some issues were of a technical nature. Some issues have been edited for clarity.
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= What restrictions should be placed on such sale of licences (e.g., protection of instream flow
levels, setting minimum and maximum flows for irrigation canals, protection against
speculative sale of water rights)e

= Should the sale or fransfer of water rights be allowed between sectors of the economy, such
as irrigation, industry, or municipalitiese

= Should new licences be issued for a fixed terme

= Should water management legislation be flexible enough to recognize objectives and
guidelines developed through planning programs?

= What should be the maximum level of water allocation per river basin or ground water
aquifer?

= Should the rights of domestic water users be addressed?

= Should potable ground water be used for purposes other than domestic uses, such as oilfield
injection or irrigation?

= If so, what quantity or amount of ground water withdrawal should be allowed for these
purposes?e

= What roles should the province have in developing future water management projects and
in mitigating the damages caused by water in its natural state?

= How should the distribution of costs to direct beneficiaries, local governments, and the public
be determined for the construction, operation, maintenance, and rehabilitation of water
management projects?

= Should water conservation initiatives be addressed in policy and legislation?

= What water conservation options and strategies could be legislated?

= Should water conservation include the maintenance of instream flows, water quality, and
aqguatic ecological processes?

= Should water charges and rate structures that encourage water conservation be established
for consumptive userse

= How should development in floodplains be controlled?

= What roles should legislation have in controlling this developmente

= What options should be considered for addressing drought problems over the long term?

e Cooperating With Other Governments
= How can shared responsibility for water management be emphasized in the legislation?
= What role should inter-governmental bodies such as the Prairie Provinces Water Board and
the Mackenzie River Basin Commission play?
= To what extent should Canada Water Act studies be conducted?
= How can duplication of effort be reduced?
= How should local governments be involved as partners?2

e Water Rights

= Clear definitions are required for a variety of issues.

= Should more flexibility be built into legislation for guidelines?

= How should water be shared during a shortage?

= Should some uses of water or some activities that affect water bodies be exempt from the
requirement to be approved by the government?

= Should there be a process for appealing a decision?

= Should the enforcement system be streamlined and modified?2

= Should enforcement be the same under each piece of legislation?

= Should Alberta Environment have a role in settling disputes?

= Should administrative penalties (a form of enforcement that acts like a parking ticket) be
used to enforce legislation?

= Should enforcement be delegated to local governments?

= Should those accused or convicted of violations be publicly identified?

December 15, 2006 143



Westhoff Engineering Wendy Aupers & Associates Waxwing Synthesis
Resources Ltd. and Resolution Inc.

¢ Instream Flow Needs

= What water bodies should be assigned a high priority for the establishment of instream flow
needs?

= What level of risk to the maintenance of instream needs and withdrawal uses should be
considered in establishing instream flow needs?

= Should a stream'’s capacity to assimilate waste be considered as an independent use in
establishing instream flow needs?

= How can the public be most effectively involved in the establishment of instream flow
needs?

¢ Lake Management

= What should be the balance between active (structural) lake management and indirect
(non-structural) lake management?

= What agencies should be responsible for land use planning around lakes?

= Should Alberta Environment take some responsibility for private sewage treatment guidelines
around lakes?

= Should lake planning recommend specific controls on pesticides, fertfilizers, and other
intensive agricultural operations (such as feedlots) around lakes?2

= How should forestry planning account for concerns regarding lake protection or should
Alberta Environment be involved?

= Should there be changes in how shoreline developments are controlled?

e Water Conservation
= What is an appropriate definition of water conservation?
= Does water conservation mean more than the protection and wise use of water?2
= What are the reasons for promoting water conservation?2
= What policy, legislation, and regulations that facilitate conservation should be adopted?
= What role should recycling (including effluent) play in water conservation?
= How can conservation of aquatic ecosystems be achieved?

e Water Pricing

= In addition to annual operating and maintenance costs, will capital costs be shared?

= Are tax levies against land holdings the most efficient and equitable way of collecting costs
from private beneficiaries?

= Should the principle of user pay be applied to non-consumptive water users?2

= Should new water users be asked to pay the total incremental cost of expanding water
systems or should these costs be spread over all users?e

= Should the province develop a program to encourage installation of water meters?

= Should the province take a more acftive role in encouraging or requiring municipalities to
adopt conservation pricing practices?

= Should conservation programs, funding, and incentives be applied equally in all parts of the
province?

= Should all types of users in all parts of the province pay the same fee per unit of water?

= Should rates reflect the amount of water withdrawn or the amount of water consumed?

= Should revenues be earmarked for specific water management initiativese

= Should fees be applied to ground water as well as surface water?

= Should non-consumptive or instream water uses such as waste assimilation, water-based
recreation, and fisheries be required to pay a fee?

= What action should be taken if some water users are unable to pay a fee?

144 File: WPSII Issues & Gaps.doc



Westhoff Engineering Wendy Aupers & Associates Waxwing Synthesis
Resources Ltd. and Resolution Inc.

¢ Operation and Maintenance of Water Management Projects
= Should the province own and operate water management projectse

o Water for Irrigation
= Should minimum standards be set for return flows?
= Should irrigation districts be required to monitor the water quality of their return flows?2

¢ Environmental Impact Assessment

= How should cumulative effects assessment be incorporated into broader-based planning
studies?e
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Appendix E
Funding Analysis
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Methodology

Information was gathered primarily from annual reports. Data on provincial grants to
municipalities were acquired from the Municipal Financial Information System. In a few cases, it
was possible to obtain additional information from other sources

An initial review of annual reports indicated that, because of frequent changes in the way
expenses were categorized, it would not be possible, in most cases, to separate expenses for
water management from other expenses. This was confirmed by detailed data collection. As a
result, only expenses for some aspects of water management could be specifically identified.
The remainder of water management expenses is infermingled with other environmental
expenses.

The initial review of annual reports also indicated that to be able to obtain a redlistic, yet
consistent comparison of expenses, it would be necessary to begin with the year 1991. Even
then it was not possible to gather information on all aspects of environmental expenses for the
period up to the latest complete fiscal year (2005/06).

The ministries, departments, and agencies for which annual reports were reviewed are:

Alberta Agriculture

Alberta Agriculture, Food and Rural Development
Alberta Environment

Alberta Environmental Protection

Alberta Community Development

Alberta Forestry, Lands and Wildlife

Alberta Heritage Savings and Trust Fund

Alberta Infrastructure

Alberta Infrastructure and Transportation

Alberta Municipal Affairs

Alberta Public Works, Supply and Services

Alberta Recreation, Parks and Wildlife Foundation
Alberta Special Waste Management Corporation
Alberta Sport, Recreation, Parks and Wildlife Foundation
Alberta Sustainable Resource Development

Alberta Tourism, Parks and Recreation (Parks and Recreation Component)
Alberta Transportation

Alberta Transportation and Ufilities

Environment Council of Alberta

Water Resources Commission

During the period examined, each of these organizations was active in either water or
environmental management.

In the end it was possible to complete a time series of expenses for these aspects of water or
environmental management:

e functions223 within Alberta Environment
e functions?2 within Alberta Sustainable Resource Development

23 Fynctions for which an organization was responsible during Fiscal Year 2005/06.
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functions22 within the Parks and Protected Areas part of Aloerta Community
Development

provincial government grants for municipal water management construction and
operation (as reported by municipalities)224

provincial government grants for municipal waste management and other
environmental use and protection (as reported by municipalities)

the Irrigation Rehabilitation Program

Within the time frame for this project, aspects of water or environmental management for which
a complete time series of expenses could not be developed were:

flood damage (Alberta Municipal Affairs)

the farm water program (Alberta Agriculture, Food and Rural Development)

wildlife damage (Alberta Agriculture, Food and Rural Development)

special waste management & Swan Hills Treatment Plant (Alberta Infrastructure and
Transportation)

infrastructure assistance for municipal wastewater (Alberta Agriculture, Food and Rural
Development)

municipal water, wastewater, and regional systems grants (Alberta Infrastructure and
Transportation)

Environment Council of Alberta

Water Resources Commission

Limitations and Assumptions

The information collected had limitations in its application o this project. In some cases,
assumptions were made to overcome limitations.

1.

As noted, expenses for many aspects of water management were not identified
specifically and consistently in annual reports. The way expenses were categorized often
changed from year-to-year. As aresult, expenses for water licensing and approvals,
water monitoring and compliance, water standards, water planning, water research,
water policy, and operation of provincial water infrastructure could not be pinpointed.
Within the time frame for this project, it was not possible to obtain additional information.
Reasonable assumptions could not be developed to overcome this limitation.

The data on provincial grants for municipalities from the Municipal Financial Information
System (MFIS) are for the calendar year instead of the provincial government’s fiscal
year. These data are also provided by the municipalities which may sometimes identify a
type of grant incorrectly. It is not known to what extent, if any, the data are affected.

Ministries and departments have expenses for support services and other ministry-wide or
department-wide functions. Information is not available in annual reports nor could it be
obtained within the fime frame for this project on how these expenses could or should be
divided among different functions.

The need to divide up these “corporate” expenses occurs in two ways. First, there is a
need to divide corporate expenses for the former Ministry/Department of Environmental

24 Grants for water supply and distribution, wastewater freatment and disposal, and storm sewers and drainage.
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Protection among functions of Alberta Environment, Aloerta Sustainable Resource
Development, and Alberta Community Development. Second, there is a need to assign
a portion of corporate expenses to water or environmental functions for organizations
that perform other unrelated functions. For example, Parks and Protected Area functions
were, prior to December, 2006, the responsibility of Aloerta Community Development
which had many other responsibilities.

It was assumed that the division of corporate expenses could be reasonably estimated
by dividing the expenses for particular functions by the total of all non-corporate
expenses within an organization and then multiplying the expenses for corporate services
by the resulting portion of non-corporate expenses. For the former Ministry/Department
of Environmental Protection, it was possible to allocate expenses in this way for support
services and other ministry-wide or department-wide functions. For other organizations,
complete information on ministry-wide or department-wide functions not included in
“support services" was either not available or could not be obtained within the time
frame for this project. As aresult, only expenses for functions specifically identified as
“support services” were used in calculating expenses for the Parks and Protected Areas
functions of Alberta Community Development. As a result, the expenses for those
functions are under-estimated.

4. Maijor funding for the Swan Hills Treatment Plant has been transferred from Alberta
Environment to Alberta Infrastructure and Transportation. It was not possible within the
time frame for this project to determine if Alberta Environment still has expenses related
to the Treatment Plant or special waste management in general. This may mean over-
estimation of expenses for Alberta Environment after Fiscal Year 2002/03 if there are
expenses that are more properly assigned to the cost of the Treatment Plant or under-
estimation of Alberta Environment expenses prior to Fiscal Year 2003/04 if there are
expenses related to the categories of “special waste management assistance” or
“Special Waste Management Corporation” that are unrelated to the Treatment Plant.

5. Amortization of capital assets for the former Ministry/Department of Environmental
Protection was not provided in annual reports in a manner that would allow it to be
precisely divided among functions now performed by Alberta Environment, Aloerta
Sustainable Resource Development, and Alberta Community Development. It was not
possible within the time frame for this project to obtain additional information on this
matter.

In their 2001/02 annual reports, net book value of capital assets at the end of Fiscal Year
2000/01 was provided for Alberta Environment and Alberta Sustainable Resource
Development. The net book value of the capital assets for Parks and Protected Areas
was interpolated based on the net book value reported for Alberta Environmental
Protection in the 2000/01 annual report. (Table E-1)

This information on net book value was assumed to be a reasonable method of dividing
amortization of capital assets for Fiscal Years 1995/96 to 1999/2000. For Fiscal Year
2000/01, the information was used for amortization reported for regions. Fiscal Year
2000/01 "head office" amortization for non-support functions (i.e., excluding support
services) was divided based on the proportion of other non-support function expenses
(i.e., after expenses for support services were subtracted and ministry-wide expenses -
except amortization expenses - had been distributed).
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Table E-1

Capital Assets Distribution
Fiscal Year 2000/01
(thousand $)

Functional Area Net Book Value Share Source

Alberta Environment 711,442 69.3% ENV, Annual Report: 2001/02

Alberta Sustainable Resource

145,986 14.2% SRD, Annual Report: 2001/02
Development
Parks and Protected Areas 168,809 16.4% Interpolated
Total (as of March 31, 2001) 1,026,237 99.99 | Alberta Environmental Profection,

Annual Report: 2000/01

Total share percentage does not equal 100% due to rounding.

6.

In Fiscal Years 1996/97 to 1999/2000 for the Natural Resources Service of Alberta
Environmental Protection, regional expenses and adjustments made to convert
“"departmental” expenses to a “ministry” accounting stance were not reported in a
manner that would allow them to be precisely divided among functions now performed
by Alberta Environment, Alberta Sustainable Resource Development, and Alberta
Community Development. It was not possible within the fime frame for this project to
obtain additional information on this matter.

It was assumed that a reasonable method of dividing these expenses among Alberta
Environment, Alberta Sustainable Resource Development, and Parks and Protected
Areas functions was to use the proportion of expenses for Natural Resources Service
functions reported in the annual report for Fiscal Year 2000/01. (Table E-2)

An additional calculation was made, but not used in this analysis. It was assumed that a
reasonable method of identifying infrastructure expenses for Natural Resources Services
regions in Fiscal Years 1996/97 to 1999/2000 was to re-assign the Alberta Environment
portion of those expenses based on the average expenses for Surface Water
Development and Operations vs. Water Resources Administration for Fiscal Years
199171992 t0 1994/1995.

In Fiscal Year 1997/98 for the Environmental Protection Revolving Fund, expenses for
equipment, materials, supplies, and consolidating adjustments were not reported in a
manner that would allow them to be precisely divided among functions now performed
by Alberta Environment, Alberta Sustainable Resource Development, and Alberta
Community Development. It was not possible within the time frame for this project to
obtain additional information on this matter.

It was assumed that a reasonable method of dividing these expenses among Alberta
Environment, Alberta Sustainable Resource Development, and Parks and Protected
Areas functions was to use the proportion of other expenses in the Fund.

In Fiscal Years 1997/98 to 1999/2000, valuation and other adjustments were not reported
in a manner that would allow them to be precisely divided among functions now
performed by Alberta Environment, Alberta Sustainable Resource Development, and
Alberta Community Development. It was not possible within the time frame for this
project to obtain additional information on this maftter.
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Table E-2

Natural Resources Service
Expenses for Regions
(thousand $)

Functional Area Amount Share

Alberta Environment Functions

Water Management 12,127
Sub-Total 12,127 18.6%

Sustainable Resource Development

Functions
Client & Licensing Services 16,781
Enforcement Field Services 16,141
Fisheries & Wildlife 5,168

Sub-Total 38,090 58.4%

Parks and Protected Areas Functions
Recreation & Protected

14,986
Areas
Sub-Total 14,986 23.0%
TOTAL 65,203 100.0%

Source: Alberta Environmental Protection, Annual Report: 2000/01

It was assumed that a reasonable method of dividing these expenses among Alberta
Environment, Alberta Sustainable Resource Development, and Parks and Protected
Areas functions was to use the proportion of expenses for those functions during Fiscal
Years 2001/02 to 2005/06.

9. Accounting practices used in annual reports have changed during the period analyzed.
These changes may have resulted in significant differences in the amount of expenses
reported in different years. Areas where these differences might have occurred include
the switch in Fiscal Year 1997/98 from a departmental accounting stance to a ministry
accounting stance and the reporting of amortization beginning in Fiscal Year 1995/96.

An assessment of the limitations and assumptions is provided in Table E-3.

Indicators

The indicators that would allow the change in funding to be evaluated directly are:

o wilingness of Albertans (as water users, taxpayers, etc.) to pay for goods or services
provided by the provincial government in the areas of water and environmental
management

¢ the amount of money required to provide water and environmental goods and services
at specified levels of quantity, quality, and fimeliness
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e results that could be related to year-by-year expenditures.

Information for developing these indicators could not be gathered during the time frame for this
project.

Instead, more general and indirect indicators were developed. These are change in:

provincial population
inflation

government revenue
the provincial economy

The data and sources used for these indicators are shown in Table E-4.
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Table E-3

Assessment of Uncertainty in Expense Estimates

Potential Influence on Expense Estimates

Fiscal Year Ending
Limitation/ Assessment
Assumption | S| 2| 3|2 5| 2|28/ 5 /838 2

o~ o~ o~ o~ o~ o~ o~ o~ o o o o o o o

- - Ll Lol - - Ll Lol N N N N N N N
Potential
incorrect eNo pafttern is evident. Totals appear reasonable although they can not be
identification of ? ? ? ? ? ? ? ? ? ? ? ? ? ? ? considered precise. It is assumed the data provide a good indication of
type of change in the level of funding.
municipal grant

eThere does not appear to be a better way of dividing corporate expenses.

eThe assumption used does not affect total expenses for the former AEP. It is
expected the assumption will not affect frends for the individual functional
groups (ENV, SRD, and PPA) since corporate expenses for activities such as
finance, communications, personnel, IT, policy, strategy, and ministry &
executive offices would generally be apportioned in line with the amount of
budget allocated to particular functions. Even when there are extraordinary
expenses for such things as wildfires and floods, it is expected the increased
expense would be accompanied by an increased share of corporate-level
expenses. However, if there is an issue, it could be significant for FYs 1995/96 to
2000/01 since the percentage of corporate expenses was substantially higher,
averaging 14%.

Allocation of
corporate
expenses

o|f there is an error in removing all special waste expenses from the expenses for
ENV, then it is expected to be small since - following the write-down in FY
1995/96, ENV’'s reported expenses for “Special Waste Management
Corporation” averaged $934,500 per year or 0.9% of ENV's total expenses.

Special waste
management

eThe validity of the assumption that amortization reflects FY 2000/01 net book
value depends on factors such as service life of assets and the extent to which
capital assets of ENV, SRD, and PPA changed. These factors could not be
assessed with the reported data.

eThe assumption does not affect expenses for the former AEP, but a significant
difference from the assumption could influence estimates for ENV, SRD, and
PPA since for FYs 1996/97 to 2000/01 amortization represented 8-9% of fotal
expenses (after wildfire expenses had been deducted).

Amortization of
capital assets

eThe FY 2000/01 annual report is the only one that provides data on the
distribution of expenses for functions within regions.
o|f NRS regional functions changed substantially from FYs 1996/97 to 1999/2000,

rl::s‘gﬁ:::es then the assumption used to divide expenses among ENV, SRD, and PPA would
. ? ? ? ? be off the mark. PPA expenses are particularly sensitive fo this issue since NRS

Service . .

expenses regional expenses in that area were 72% of total expenses. ENV and SRD

expenses could also be significantly affected, although their percentage of
NRS regional expenses was lower, 12% and 20% respectively (with wildfire
expenses subtracted from the SRD total).
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Table E-3

Assessment of Uncertainty in Expense Estimates

Potential Influence on Expense Estimates

Fiscal Year Ending

Limitation/

Assumption Assessment

AL o|f is not expected that a different method of dividing these expenses would

ProIectlon make a significant difference since the expenses involved are only 1.5% of the
Revolving Fund

AEP total.
expenses

o|f is not expected that a different method of dividing these expenses would
make a significant difference since the expenses involved only exceed 1.0% of
the AEP fotal for one year (FY 1998/99) and only when wildfire expenses are

Valuation and
other

TSI subtracted from the total. Even then, the percentage is low: 2.2%
eExpenses are available for ministry and department accounting stances for AEP
for FYs 1997/98 to 2000/01 and SRD for FYs 2001/02 to 20005/06. In those years,
Change fo ministry expenses exceeded department expenses by $15-25 million for eoch
ministry year but one. In the other year (FY 1998/99) ministry expenses were $227 million
accounting greater than department expenses.
stance oIt was not determined if accounting practices and operational and financial
circumstances were similar during FYs 1991/92 to 1996/97. If practices and
circumstances were similar, then expenses have been significantly
underestimated during the early years of the period analyzed.
i?gi::zt:z;rg\;s eThe potential influences of other changes in accounting practices could not be
X determined from the available information.
practices
L ) AEP = Alberta Environmental Protection ~ ENV = Alberta Environment  FY = Fiscal Year NRS = Natural Resources Service
KEY: = Llrr;ltohollj/osslumphon PPA = Parks and Protected Areas (Alberta Community Development) SRD = Alberta Sustainable Resource Development
not applicable + = potential overestimation of expenses = = potential underestimation of expenses ? = direction of potential change unknown
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Calendar Year
1990 1991

Population
(Alberta)
Annual
Change
Mean Annual
Change
Annual Rate of
Change 1991
to 2005
Inflation
(CPI: Alberta)
Annual
Change
Mean Annual
Change
Annual Rate of
Change 1991
to 2005
Provincial
Economy
(GDP: million
$)
Annual
Change
Mean Annual
Change
Annual Rate of
Change 1991
to 2005

2,469,069 2,510,001

1.7%

93.1 98.5

5.8%

71,487 72,578

1.5%

Fiscal year ending

1991 1992

Provincial
Government
Revenue
(million $)
Annual
Change
Mean Annual
Change
Annual Rate of
Change FY
1991/92 to
2005/06

14,185 13,737

-3.2%

1992
2,543,033

1.3%

100.0

1.5%

74,567

2.7%

1993

14,271

3.9%

1993
2,574,890

1.3%

101.2

1.2%

80,846

8.4%

1994

15,406

8.0%

1994
2,601,282

1.0%

102.6

1.4%

87,444

8.2%

1995

16,164

4.9%

Table E-4

General and Indirect Indicators

1995
2,615,873

0.6%

105.0

2.3%

91,987

5.2%

1996

15,515

-4.0%

1996
2,636,489

0.8%

107.3

2.2%

98,248

6.8%

1997

16,652

7.3%

1997
2,695,474

2.2%

109.5

2.1%

108,110

10.0%

1998

17,754

6.6%

1998
2,730,818

1.3%

108,895

0.7%

1999

16,819

-5.3%

1999
2,819,423

3.2%

113.4

2.4%

116,237

6.7%

2000

20,103

19.5%

2000
2,879,743

2.1%

117.4

3.5%

143,155

23.2%

2001

25,527

27.0%

2001
2,907,882

1.0%

120.1

2.3%

150,454

51%

2002

21,926

-14.1%

2002
2,994,387

3.0%

124.2

3.4%

150,594

0.1%

2003

22,662

3.4%

2003
3,034,362

1.3%

129.7

4.4%

171,175

13.7%

2004

25,887

14.2%

2004
3,066,257

1.1%

131.5

1.4%

187,152

9.3%

2005

29,328

13.3%

2005
3,182,178

3.8%

1.7%

1.7%

134.3

21%

2.5%

2.2%

215,858

15.3%

7.8%

8.1%

2006

35,887

22.4%

6.9%

7.1%

Population: 1990-2002 — Alberta Municipal Affairs, Alberta’s Official Population From 1960 to 2002 (http://www.municipalaffairs.gov.ab.ca/ms/pdf/albertaPopHist.pdf), 2003 — Alberta Municipal Affairs, 2003
Official Population List (http://www.municipalaffairs.gov.ab.ca/ms/pdf/2003pop.pdf), 2004 — Alberta Municipal Affairs, 2004 Official Population List

(http://www.municipalaffairs.gov.ab.ca/ms/pdf/2004Pop.pdf), 2005 — Alberta Municipal Affairs, 2005 Official Population List (http://www.municipalaffairs.gov.ab.ca/ms/pdf/2005pop.pdf). The

“official” population does not include residents living on First Nations reserves.

Consumer Price Index (CPI): Statistics Canada(http://www40.statcan.ca/l01/cst01/econl50a.htm2sdi=consumer%20price%20index)

Gross Domestic Product (GDP): Alberta Finance, 1990-2001 (http://www.finance.gov.ab.ca/aboutalberta/2001 eco accts ab canada comparison.pdf), 2003-2005

(http://www.finance.gov.ab.ca/aboutalberta/alberta facts brochure/index.html#17), Statistics Canada, 2002 (http://www40.statcan.ca/I01/cst01/econ15.htm)

Provincial Government Revenue:

FY 1991/92 to 2004/05 — Government of Alberta, “Historical Fiscal Summary, 1987-88 to 2008-09,” Budget 2006

(http://www .finance.gov.ab.ca/publications/budget/budget2006/fiscalt40.pdf), FY 2005/06 — Government of Alberta, Annual Report 2005/06

(http://www.finance.gov.ab.ca/publications/annual repts/govt/ganrep0é/cfs.htmi#4)
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Glossary

Most of the definitions are adapted from the Water for Life Strategy and the Guidebook to
Water Management.225

Accretion: The gradual and imperceptible accumulation of land on a shore due to natural
causes.
Adverse effect: Impairment of or damage to the environment, human health or safety or

property (Environmental Protection and Enhancement Act); impairment of or damage (Water
Act)

Allocation: Assignment of resources to an activity; the volume, rate, and timing of water
authorized for an activity

Approval: Authority for constructing works or for undertaking an activity within a water body
(Water Act); authority to conduct various activities including, among many things, well drilling,
waterworks, wastewater, or storm drainage systems, designated livestock operations, pesticide
application, analytical laboratories, generation of thermal or hydroelectric power, and release
of substances that cause or may cause an adverse effect (Environmental Protection and
Enhancement Act)

Assignment: A temporary contracting of all or part of a licensed or registered water allocation
by the licensee or registrant to another licensee or registrant in good standing, who is able o
access the same water as a result of the natural flow or natural presence of the water without
adversely affecting other water users or the aquatic environment (Administrative Guideline for
Transferring Water Allocations)

Aquifer: An underground water-bearing formation that is capable of yielding water
(Water Act)

Assimilative capacity: The ability of a water body to purify or remove contaminants

Augmentation: An increase in the flow or water level due to the diversion of water or
release of stored water by a person info a water body

Contaminant: A substance that, in a sufficient concentration, will render water, land, fish, or
other thing unusable or harmful

Criteria: See performance measure

Current and future users and uses:  People or activities (including environmental, economic,
and social processes) for which water is necessary or desirable now or, as expected or
predicted, will be necessary or desirable in the future

Deleterious substance: Any substance that, if added to any water, would degrade or
alter or form part of a process of degradation or alteration of the quality of that water so that it is
rendered or is likely to be rendered deleterious to fish or fish habitat or to the use by man of fish
that frequent that water; any water that contains a substance in such quantity or concentration,

25 Government of Alberta, Water for Life: Alberta’s Strategy for Sustainability, supra n. 220 and Bow River Basin Council,
Guidebook to Water Management, 2002 (hitp://www.brbc.ab.ca/pdfs/Guidebook.pdf)
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or that has been so treated, processed or changed, by heat or other means, from a natural
state that it would, if added to any other water, degrade or alter or form part of a process of
degradation or alteration of the quality of that water so that it is rendered or is likely to be
rendered deleterious to fish or fish habitat or to the use by man of fish that frequent that water
(Fisheries Act)

Director: A person designated by the Minister to perform certain activities such as issuing
licences or approvals under the Water Act or Environmental Protection and Enhancement Act

Drinking water: Water that has been supplied for human consumption

Ecosystem: A community of inferdependent organisms together with the environment which
they inhabit and with which they interact

Effluent: Liquid waste, usually released from a wastewater tfreatment system or process
First-in-time, first-in-right: In Canada, the doctrine of prior allocation which specifies how
water supplies are divided among water users during a shortage. When there is not enough
water to satisfy all water users, prior allocation allows a water user with an older right to use alll
the water to which that person is legally entitled before any water can be used by a water user
with a more recent water right

Floodplain: Land that is subject to flooding from a river or other water body

Guidelines:  See performance measure

Habitat: The part of the physical environment in which a plant or animal lives

Infrastructure: Physical facilities such as canals, reservoirs, pipelines, and freatment plants

Instream needs: The flow and water quality required to protect the river ecology and
riparian environments.

Jurisdiction:  The extent or range of authority over people, land, air, resources, or activities
Licence: Legal permission to impound, store, consume, take, or remove water

Local authority: A municipal government and sometimes ofher public organization (e.g.,
an irrigation district) to which the provincial government, through an act of the legislature, has

granted decision-making power over part of the province

Natural flow: The amount of water that would have been in ariver, lake, or other water body if
there had been no diversion or addition of water by people.

Objective: See performance measure

Oilfield injection: The addition of water into an oil-bearing formation to increase the
amount of oil that can be extracted

Ouffall: The point at which a pipe or channel discharges to a water body
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Performance measure: A tool used to determine whether or not success has been
achieved

Criteria: Specific, often numerical performance measures that are not legally

binding unless designated in legislation or regulations

Guidelines:  Specific performance measures that are not legally binding unless
designated in legislation or regulations and that describe how something is to be
accomplished

Objectives:  Performance measures that are not legally binding unless designated in
legislation or regulations and that describe what is to be accomplished

Policy: A statement of intent that is not legally binding

Principle: A fundamental, general rule for action or conduct that is not legally
binding
Standard: A legally binding requirement, often established through legislation or

regulations, that is used to judge compliance
Policy: See performance measure

Policy instruments: Policies and the measures such as laws, regulations, strategies, guidelines,
standards, and programs that are developed to implement them

Principle: See performance measure
Produced water: Ground water incidentally pumped out a well used for hydrocarbon
production.

Raw water: The water inrivers, lakes, reservoirs, canals, aquifers, and other water bodies
before it is diverted and treated for people to use.

Riparian area: The land adjacent to ariver or other water body

Riparian buffer or setback: An area adjacent to a water body that is designed to, in some
fashion, protect the water body and the aquatic ecosystem from degradation from pollution,
erosion, and other factors and, in some cases, provide habitat for wildlife and recreational
opportunities for people.

Riparian rights: The legal ability, under common law, of a person owning or leasing land
along a water body to use water and protect the quantity and quality of water in the water
body. Riparian rights have been restricted, but not eliminated by legislation in Alberta.22¢
River basin:  The land drained by ariver and all its fributaries

RSA: Revised Statutes of Alberta

Standard: See performance measure

Stormwater:  Run-off of water from the land due to precipitation or snowmelt

Time-limited approvals: An approval that has an expiry date and for which a renewal must
be approved

26 David R. Percy, Framework for Water Rights Legislation in Canada, Canadian Insfitute of Resources Law, 1988, pp.
17-22
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Transfer: The diversion of water from one maijor river basin to another;22” a change,
approved by Alberta Environment, in the location or use for all or a portion of the water
allocated under a licence

Value of water: [provided by the federal-provincial Value for Water Team?228] Value can
be observed based upon individual's choices in the marketplace — how much someone is willing
to pay for something indicative of a value forit. Valuation is complicated by the concepts of
price, cost and value where price is an established retail cost set by a market, cost includes alll
the components that go info price but are not necessarily included in a price whereas value
may encompass price and cost but also includes all the intangibles such as societal and
existence inputs.

When talking about valuing the environment we are basically looking at the changes in
satisfaction or welfare that people derive or economic performance that firms derive from the
environment. The difficulty with determining the value for environmental ‘goods and services' is
that they cannot be bought and sold. For example people are willing to pay for clean water or
air but no market exists, therefore the wilingness to pay must come from other means. For firms
the value is relative to its importance and need in the production process or business function.

Valuation is useful to decision making because it identifies and quantifies in monetary terms the
value of resources. This is important because if resources are expressed in terms of value and
economic benefit, then informed decisions can be made which reflect the value of the natural
resources to a community. Value is expressed in money terms so that a yard stick can be
provided with which to compare the relative value of ecosystem components and economic
activities.

WPAC: See Watershed Planning and Advisory Council
WCO: See water conservation objective

Wastewater: Unwanted products or materials that are dissolved, suspended, or carried in
water

Water conservation objectives: The amount and quality of water necessary for the
(i) protection of a natural water body or its aquatic environment
(ii) protection of tourism, recreational, transportation or waste assimilation uses of
water
(iii) management of fish or wildlife

and may include water necessary for the rate of flow of water or water level requirements
(Water Act)

Watershed:  An area of land that drains info a water body

227 The maijor river basins are the Peace/Slave, Athabasca, North Saskatchewan, South Saskatchewan, Milk, Beaver,
and Hay.

228 Value of Water Team, The Basics of the Economic ‘Valuation’ of Water, 2006. For more information on the valuation
of natural capital, see Gardner Pinfold Consulting Economists Limited, Steven Renzetti, Robert Cairns, and Quentin
Grafton, Monitoring the Value of Natural Capital: Water, Environment Canada, 2002
(http://www.ec.gc.ca/erad/dwnld _html/NaturalCapital e.htm)
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Watershed Planning and Advisory Council: A group to engage governments, stakeholders,
other partnerships, and the public in watershed assessment and watershed management
planning considering existing land and resource management planning processes and decision-
making authorities (Enabling Partnerships: A Framework in Support of Water for Life: Alberta's
Strategy for Sustainability)

Wetland: An area covered permanently, occasionally, or periodically by shallow water for
a sufficient period to support aquatic life, including marshes, bogs, sloughs, fens, swamps,
muskegs, and ponds, but noft rivers or lakes
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Sources

Policies

Alberta Energy, Alberta Environment, and Alberta Sustainable Resource Development, Our Commitment to Sustainable
Resource and Environmental Management, 2006 (http://www.srem.gov.ab.ca/pdf/Signed Charterl.pdf)

Alberta Energy and Natural Resources, Fish and Wildlife Division, Fish & Wildlife Policy for Alberta, 1982

Alberta Environment Response to the Recommendations of the Highwood Public Advisory Committee, 2006

Alberta Environment's Response to the Recommendations of the Upper Elbow River Instream Objectives Working Group,
1999

Alberta Environmental Protection, Sustaining Alberta's Biodiversity
(http://www.environment.gov.ab.ca/info/library/5852.pdf)

Alberta Government, A Place to Grow: Alberta’s Rural Development Strategy, 2005
(http://www.rural.gov.ab.ca/strategy/grow-feb2005.pdf)

Alberta Government, Alberta’s Commitment to Sustainable Resource and Environmental Management, 1999
(http://www.srd.gov.ab.ca/info/sustainable.pdf)

Alberta Government, Water Conservation and Allocation Policy for Qilfield Injection, 2006
(http://www.waterforlife.gov.ab.ca/docs/Qilfield Injection Policy.pdf)
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